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was as easy as reading the sports page. 


His stable of polo ponies was a popular topic on the national 
sports pages. And they never failed to mention what a lucrative 
business it was. The attorneys quickly decided to pursue the 
case. While cases, codes and treatises on LexisNexis™ at 
www.lexis.com provided them a strong foundation, they also 
wanted to prove the defendant’s penchant for hiding assets. 
SmartLinx'’ with its unique capability of linking 1.6 billion 
public records, easily connected his name with business 
associates involved in a questionable limited partnership. 
When you need to go beyond cases and codes to discover 
something others want to hide, use the LexisNexis’ Total 


Research System — It’s how you know. 


Go beyond cases & codes with the LexisNexis Total Research System 


at www.lexis.com, or call 877.810.5324. 


( *For your free trial on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek/ or call 877.810.5324 ) 


LexisNexis” 


It’s how you know ™ 


“The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who do not subscribe to the LexisNexis online services as of 2.1.03 
Additional restrictions may apply. Current LexisNexis customers should contact their account representative for information 


LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license AL5578 
It's How You Know and SmartLinx are trademarks of LexisNexis, a division of Reed Elsevier Inc. © 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. 


The search yielded little until they found stories of his string of polo ponies through the LexisNexis collection of 12,000 news sources. > 
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History Repeating Itself 

Joelle Harvic’s two part series 
“Water, Water Everywhere?” (De- 
cember 2002 and January 2003) 
makes a fundamentally sound and 
persuasive argument that land 
planning and water management 
decisions need to be made in con- 
cert. Harvic eloquently points to the 
failures associated with the Florida 
Water Plan, the water use permit- 
ting process, water managers’ ad 
hoc decision making, and the wa- 
ter management system’s discon- 
nect between land planning, water 
availability and consumptive uses. 
The concept is not a novel one. This 
writer advocated such a position in 
the Journal 20 years ago. 
(“Drought in Florida: Nature’s Re- 
sponse to ‘Comprehensive’ Plan- 
ning” (April 1983). 

Thirty years ago, Dean Maloney’s 
Model Water Code established the 
fundamental framework upon 
which coordinated land planning 
and water management decision 
making could occur. The genius of 
Dean Maloney’s Model Code was in 
its simplicity: Water management 
decisions should be based upon 
sound science and planning princi- 
pals. Simply put, know where the 
water is, how much is there, con- 


sume no more than you reasonably 
need of that which is available, in ac- 
cordance with a comprehensive plan 
for the future. That equation remains 
valid today. The Water Resources Act 
of 1972, as amended, bears little re- 
semblance today to Dean Maloney’s 
original model code. Particularly 
problematic is that under the Water 
Resources Act, district governing 
board members are nothing more 
than political patronage appointees. 
As such, they have managed the wa- 
ter resource by placing political con- 
siderations above technical ones. 
This is in contrast to Dean Maloney’s 
vision that these decision makers be 
predominantly technocrats. Techni- 
cally, water is easy to manage—it’s 
politics that’s gotten in the way. 

I would like to suggest that the leg- 
islature and water managers find an 
old copy of Dean Maloney’s work, 
dust it off, read it, and start all over 
again. Is it naive to think that poli- 
tics can be taken out of the water 
management process? Maybe so! If 
that’s the case, I'd like to take this 
opportunity to reserve space for a 
Journal article sometime in the year 
2023. No doubt we will be revisiting 
this matter then. 

RAYMOND REA 
Cleveland, OH 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudi- 
cial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone's cause for lucre or malice. So 
help me God.” 
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Gideon—Then and Now 


“The poor man charged with crime has 
no lobby. Ensuring fairness and equal 
treatment in criminal trials is the re- 
sponsibility of us all.” 


Attorney General Robert Kennedy 


n Panama City in 1961—for 
the burglary of 12 bottles of 
Coca Cola, 12 cans of beer, four 
fifths of whiskey, and about 
$65 in change from the cigarette 
machine and jukebox of the Bay 
Harbor Poolroom—Clarence Earl 
Gideon, a penniless drifter too poor 
to hire a lawyer, asked that the state 
appoint counsel for him. His request 
was denied. On March 18, 1963, the 
U.S. Supreme Court agreed to hear 
Gideon’s case and ruled that a state 
must provide legal counsel to any- 
one charged with a felony who can- 
not afford a lawyer. 
Gideon’s trial in Florida began on 
August 4, 1961. 


The Court (Judge Robert L. 
McCrary, Jr.): The next case on the 
docket is the case of State of Florida, 
Plaintiff, versus Clarence Earl 
Gideon, Defendant. What says the 
State, are you ready to go to trial in 
this case? 

Mr. Harris (William E. Harris, As- 
sistant State Attorney): The State is 
ready, your Honor. 

The Court: What says the Defen- 
dant? Are you ready to go to trial? 

The Defendant: | am not ready, 
your Honor. 

The Court. Did you plead not guilty 
to this charge by reason of insanity? 

The Defendant. No, Sir. 

The Court. Why aren’t you ready? 

The Defendant. | have no coun- 
sel. 

The Court. Why do you not have 
counsel? Did you not know that your 


case was set for trial today? 

The Defendant. Yes, sir, | knew that 
it was set for trial today. 

The Court. Why, then, did you not 
secure counsel and be prepared to 
go to trial? 

The Defendant answered the 
Court’s question, but spoke in such 
low tones that it was not audible. 

The Court: Come closer up, Mr. 
Gideon, | can’t understand you. | don’t 
know what you said, and the Reporter 
didn’t understand you either. 

At this point the Defendant arose 
from his chair where he was seated 
at the Counsel Table and walked up 
and stood directly in front of the 
Bench, facing his Honor Judge 
McCrary. 

The Court: Now tell us what you 
said again, so we can understand 
you, please. 

The Defendant. Your Honor, | said: 
| request this Court to appoint coun- 
sel to represent me in this trial. 

The Court. Mr. Gideon, | am sorry, 
but | cannot appoint counsel to rep- 
resent you in this case. Under the 
laws of the State of Florida, the only 
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time the court can appoint counsel to 
represent a defendant is when that 
person is charged with a capital of- 
fense. | am sorry, but | will have to 
deny your request to appoint coun- 
sel to defend you in this case. 

The Defendant. The United States 
Supreme Court says | am entitled to 
be represented by counsel. 

The Court. Let the record show that 
the defendant has asked the court to 
appoint counsel to represent him in 
this trial and the court denied the re- 
quest and informed the defendant that 
the only time the court could appoint 
counsel to represent a defendant was 
in cases where the defendant was 
charged with a capital offense. The 
defendant stated to the court that the 
United States Supreme Court said he 
was entitled to it.’ 


If the landmark case of Gideon v. 
Wainwright stands for anything, it 
stands for the right of an accused 
criminal to a vigorous defense. 
Powell vs. Alabama, the famous 
“Scottsboro Boys” case, was well 
known to attorney Hugo Black. He 
was representing the State of Ala- 
bama in the U.S. Senate throughout 
the infamous trial. In Powell, a very 
conservative Supreme Court re- 
versed the death judgments of nine 
young black men convicted of rap- 
ing two white girls. Although the 
trial court had appointed counsel for 
the defendants, the Supreme Court 
concluded they “did not have the aid 
of counsel in any real sense,” be- 
cause the court appointed “all the 
members of the bar” to represent 
them at their arraignment. None of 
these lawyers took any responsibil- 


ANTHONY Lewis, GIDEON’S TRUMPET 
9-11 (1964). 
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The right to counsel is the most fundamental 


constitutional right because an attorney is 
needed to protect the client's rights and 
marshal the evidence necessary for a fair 
and reliable determination of guilt or 


innocence and, if guilty, a proper sentence. 


ity to investigate the case and the 
defense at trial was perfunctory at 
best. Closing arguments were 
waived. 

Years later, the principal archi- 
tects of the Supreme Court’s land- 
mark decision in Gideon v. Wain- 
wright were Abe Fortas, a brilliant 
advocate, and Hugo Black, a great 
jurist. Fortas, who was then a law- 
yer in private practice in Washing- 
ton, D.C., was appointed by the Su- 
preme Court to represent Clarence 
Earl Gideon in connection with his 
appeal. He wrote the brief and pre- 
sented the oral argument on 
Gideon’s behalf. 

Justice Black was the author of 
the court’s opinion upholding the 
constitutional right to counsel of 
indigent persons in all state court 
felony prosecutions. Fortas and 
Black were each remarkable men 
and the decision bears the imprima- 
tur of both. 

In his biography of Justice Black, 
Roger Newman describes the atmo- 
sphere at the Court on the morning 
of March 18, 1963, as the decision 
in Gideon was announced: “When 
[Chief Justice] Warren called on him 
on the bench, he [Black] leaned for- 
ward and spoke, in an almost folksy 
way, reading sections of his opinion. 
Happiness, contentment, gratifica- 
tion filled his voice.” 

The impact of that decision on the 
criminal justice system cannot be 
overstated. We all know that the 
right to counsel has forever changed 
the landscape of criminal law in 
America. 1963 will always be a wa- 
tershed for indigent defense. 


Steven B. Bright, director of the 
Southern Center for Human Rights 
in Atlanta, Georgia, has stated: “No 
constitutional right is celebrated so 
much in the abstract and observed 
so little in reality as the right to 
counsel.” 

Mr. Bright argues that a sober as- 
sessment of Gideon today reveals “a 
candid recognition of the tremen- 
dous resistance to Gideon by some 
prosecutors, judges, legislators, gov- 
ernors, lawyers, and laypeople, the 
indifference of many others, and the 
enormous difficulty of protecting the 
rights of people without a constitu- 
ency in an era when public policy is 
driven by campaign contributions 
and courts are unwilling to protect 
individual rights.” 

While some states have imple- 
mented the right to counsel recog- 
nized in Gideon, others have re- 
sisted. For example, Georgia’s 
legislature rejected a proposal! for 
statewide funding for indigent de- 
fense in 1976 after being told by 
the state’s prosecutors that it was 
“the greatest threat to the proper 
enforcement of the criminal laws 
of this state ever presented.” The 
opposition of Georgia’s judges and 
prosecutors delayed any state 
funding for years and has pre- 
vented to this day the creation of 
an independent, adequately funded 
system for providing indigent de- 
fense in Georgia. 

How can trial judges preside over 
cases in which the lawyer for a per- 
son facing the death penalty sleeps? 
A Houston judge who presided over 
the case of George McFarland an- 
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swered, “The Constitution doesn’t 
say the lawyer has to be awake.” 
The Texas Court of Criminal Ap- 
peals upheld the death sentence 
imposed on McFarland, rejecting his 
claim that he was denied his right 
to counsel over the dissent of two 
judges who pointed out that “a sleep- 
ing counsel is unprepared to present 
evidence, to cross-examine wit- 
nesses, and to present any coordi- 
nated effort to evaluate evidence 
and present a defense.” 

The right to counsel is the most 
fundamental constitutional right 
because an attorney is needed to 
protect the client’s rights and mar- 
shal the evidence necessary for a 
fair and reliable determination of 
guilt or innocence and, if guilty, a 
proper sentence. 

Our Florida judicial system has 
led the way since the days of the 
Gideon trial in assuring Gideon’s 
request of equal justice. 

However, today it is important to 
recognize that pervasive deficien- 
cies are reported in the indigent 
defense system of many states: 
impossibly high case loads; under- 
paid attorneys mired in law school 
debt; indigent defense contracts 
awarded to the lowest bidder, re- 
gardless of ability; and a lack of 
independence on the part of de- 
fender organizations. 

When defendants are denied the 
assistance of counsel or elect to rep- 
resent themselves, the government’s 
evidence and legal arguments do not 
receive meaningful adversarial test- 
ing, and the danger of an unjust con- 
viction increases dramatically. 
Gideon’s 1961 request of the court 
to appoint counsel “to represent me 
in this trial” was answered by the 
Supreme Court when it found that 
the Sixth Amendment’s guarantee 
of counsel is a fundamental right, 
essential to a fair trial. 
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In Memoriam: Fletcher G. Rush 


letcher G. Rush, former 
Florida Bar president, died 
in Orlando on January 7. 
Fletcher served the Bar 

from July 1966 to June 1967, when 

the country ex- 

perienced esca- 

lation of the 

Vietnam War, ri- 

ots in America’s 

cities, and a fire 

in the Apollo 1 

cockpit at Cape 

Canaveral that 

took the lives of 

three astro- 2) 

nauts. 

Change and & 

challenge were 

everywhere in 

America in the 

mid ’60s. But 

the steady com- 

mitment of this 4 

Bar leader was 

pivotal in guid- 


Fletcher lead the proposal to al- 
low The Florida Bar to screen and 
investigate judicial candidates 
submitted to the governor for ju- 
dicial vacancies. When Governor 


FLORIDA 


Serving in 1978 on The Florida Bar House of Delegates to the American Bar Association with Fletcher Rush 


a study committee to consider spe- 
cialization. 

An economic survey of the mem- 
bership revealed Florida lawyers 
spent 225 hours each year in free le- 

gal work and 

community ser- 

vice, the 

equivalent of 

more than five 

weeks a year. 

He commended 

effort, saying, 

“This should 

lay to rest any 

doubts that the 
members of the 
legal profession 
are making a 
substantial con- 
tribution to the 
| welfare of their 
communities 
over and above 
their legal ser- 


ing some of the were (back row, left to right) Wm. Reece Smith, Jr., Preston Prevatt, John M. McCarty, Rush, Earl B. Hadlow; vices rendered 


enduring ac- Burton Young, W. George Allen, Robert M. Ervin, Judge Mattie Belle Davis, and James A. Urban (front row). 


complishments for Florida in the 
improvement of the practice of law 
and the availability of legal services. 

Fletcher Gray Rush was born in 
1917 and graduated in 1942 from 
the University of Florida College of 
Law where he was president of 
Florida Blue Key and a member of 
Phi Kappa Phi. After graduation, he 
was called to active duty in the U.S. 
Army and saw combat duty in Eu- 
rope. He was discharged as a cap- 
tain in 1946, the same year he be- 
gan practicing law in Orlando. He 
was the senior member of Rush 
Marshall Jones & Kelly, P.A., when 
he retired in 1992. 

During his term the Clients’ Se- 
curity Fund became operational. 
Regarding the program, he said, 
“The Fund will prove to be an im- 
portant factor in the years ahead in 
restoring and enhancing the image 
of the legal profession in Florida.” 


Claude Kirk agreed to forward the 
names of his prospective appoin- 
tees to a Bar screening committee 
for a confidential investigation, 
Fletcher believed this opportunity 
would ensure only high caliber ju- 
dicial appointments. 

Recognizing the harmful impact 
of unauthorized practice of law, he 
accelerated investigation of UPL. 
“We are building a body of law in 
this UPL field which will assist the 
Bar in discharging its responsibil- 
ity of protecting the public from the 
dangers and damage that can result 
from untrained and unlicenced per- 
sons engaging in the practice of law,” 
he wrote in the Bar Journal. 

While he was president, the Bar 
center building on Apalachee Park- 
way was completed and dedicated, 
and the Trial Lawyers Section was 
created. Recognizing a trend in the 
practice of law, Fletcher appointed 
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in the usual 
practice of their profession.” 

For 70 years, Fletcher Rush was 
a member of the First United Meth- 
odist Church of Orlando, chairing its 
administrative board and building 
committee. He was active in his lo- 
cal bar association and served on the 
state’s Board of Regents. 

“We are living in a dynamic era 
and are witnessing a law explosion 
all around us. It will take the best 
efforts that our profession can put 
forth to keep pace with the demands 
which confront us,” he said. I thank 
Fletcher Rush for his vision, inspi- 
ration, and sense of duty to the pro- 
fession and public, for we have all 
benefitted from his exceptional lead- 
ership. 


JOHN F. HARKNESS, JR. 
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Why does dead man 
need real estate agent? 


After two years of running into dead ends, 
investigators thought the trail was cold. But it 
took only one easy search using SmartLinx™ on 
the LexisNexis™ total research system to turn 
up a surprising fact — the deceased is currently 
living in Hawaii. The SmartLinx feature is the 
fastest way to search LexisNexis public records 
— all 1.9 billion of them. Your research may 
start with our cases and codes, but only 
LexisNexis also helps you turn up addresses, 
aliases, assets — even business ownership — by 
searching from a single source. When you need 
to dig deeper, use the LexisNexis total research 
system — It’s how you know. 
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Gideon Wainwright 


A 40th Birthday Celebration 
and the Threat of a Midlife Crisis 


by Paul M. Rashkind 


he U.S. Supreme Court says I am entitled to be 

represented by counsel,” the accused told the 

judge in anticipation of his trial for the crime 

of burglary. He was poor, unable to retain coun- 
sel, and was facing a felony trial. Few observers would 
doubt the accuracy of the defendant’s explanation of his 
right to appointed counsel. 

“IT am sorry,” the trial judge ruled, “but I cannot ap- 
point counsel to represent you in this case....I am 
sorry, but I will have to deny your request to appoint 
counsel to defend you in this case.” 

Generations of lawyers can cite from memory the case 
that holds the trial judge’s ruling is wrong: Gideon v. 
Wainwright, 372 U.S. 335 (1963). Yet, the defendant was 
wrong and the judge was following Florida law. This was 
Bay County, Florida, August 4, 1961, and the accused 
was Clarence Earl Gideon. This was nearly two years 
before the U.S. Supreme Court decided that the Consti- 
tution guarantees the right to counsel for every person 
accused of a felony, in state and federal courts, and that 
for those who cannot afford counsel, the state must pro- 
vide a lawyer free of charge. 

The decision in Gideon, handed down on March 18, 
1963, is about to turn 40, and as with all 40th birthdays, 
that’s reason to celebrate. It’s worth the time to remi- 
nisce and reflect on Florida’s courtrooms before Gideon, 
the many interesting Floridians who had a hand in the 
development of the decision, and the future of indigent 
defense, particularly as Florida prepares to reallocate 
the funding of court-appointed counsel under Article V 
of the Florida Constitution. 
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Before Gideon, the constitutional right of an indigent 
defendant to court-appointed counsel was recognized only 
in federal court trials. Johnson v. Zerbst, 304 U.S. 458 
(1938). When, during World War II, accused robber Smith 
Betts sought to have the federal constitutional right ap- 
plied to the state of Maryland, the U.S. Supreme Court 
held that the Sixth Amendment did not apply to the 
states and did not require them to supply court-appointed 
counsel for criminal defendants. Betts v. Brady, 316 U.S. 
455 (1942). That was the law on August 4, 1961, despite 
Clarence Gideon’s somewhat different explanation of 
Supreme Court jurisprudence on that day. 

In the years after Betts, however, many states began 
to provide court-appointed counsel to indigent defen- 
dants. Forty-five states had such a rule by the time 
Gideon was tried. Five southern states, including Florida, 
resisted the movement. There were some exceptions, even 
in Florida. A right to court-appointed counsel did exist 
in capital cases and for those who fit within a vague “spe- 
cial circumstances” rule, covering an accused “incapable 
of adequately making his own defense because of igno- 
rance, feeble-mindedness, illiteracy or the like.” Powell 
v. Alabama, 287 U.S. 45, 71 (1932). 

Special circumstances were recognized on a case-by- 
case basis. In practice, the rule was difficult to apply and 
the finding was rarely made. Equally troubling, the U.S. 
Supreme Court found it necessary to reverse nearly ev- 
ery case brought to it in which a finding of special cir- 
cumstances had been denied, yet the bulk of those de- 
nied a lawyer were incapable of perfecting appellate 
review of the denial of counsel. 


| 
| 


In virtually all of Florida’s counties, the majority of 
defendants were without legal counsel. They either 
pleaded guilty or represented themselves at trial, often 
with predictable results. They had no lawyer to appeal 
for them and rarely perfected one themselves. A letter 
handwritten by Gideon described a typical day in court: 


One day when I was being arraigned, I seen two trials of two 
different men tried without attorneys. In one hour from the 
time they started they had two juries out and 15 minutes later 
they were found guilty and sentenced. Is this a fair trial? This 
is a common practice thru most of the state.! 


investigative authority of the powerful House Un-Ameri- 
can Activities Committee. Watkins v. United States, 354 
U.S. 178 (1957). In 1961, the Court extended the Fourth 
Amendment’s exclusionary rule to the states, Mapp v. 
Ohio, 367 U.S. 643 (1961), overruling Wolf v. Colorado, 
338 U.S. 25 (1949). And in 1962, the Court ordered reap- 
portionment of state legislatures, Baker v. Carr, 369 U.S. 
186 (1962), overruling its decision in Colegrove v. Green, 
328 U.S. 549 (1946). This was certainly a time of change, 
uninhibited by stare decisis or deference to other 
branches of government. 


It is difficult to envision now, four 
decades later, but prior to 1963, law- 
yers were likely to appear in Florida 
courtrooms only for the wealthy. Pov- 
erty carried the additional handicap 
of loss of the right to counsel. 

Two Florida counties had voluntar- 
ily created public defender offices. 
These were the large metropolitan ar- 
eas of Dade County and Broward 
County. A third, Duval County, had a 
court-appointed counsel system, and 
Hillsborough County was about to get 
a public defender office under the 
terms of a population act applicable 
only to Hillsborough County.’ But 
how, one might fairly ask, could Bay 
County be expected to provide court- 
appointed counsel in the trial of all 
indigent defendants, when it had only 


Gideon was a drifter and, 
based on his arrest record, a longtime petty 
criminal. By the time he was accused of 
burglarizing and stealing from a poolroom, 
he was in his 50s, had been convicted 
numerous times in both state and federal 
courts, and had served time in jails 
throughout the country. 

The trial judge declined to appoint 
counsel for him; he represented himself in 
a jury trial and was convicted as charged. 
He did not appeal, but filed a petition for 
writ of habeas corpus in the Florida 
Supreme Court, which was summarily 
denied. From his prison cell, he hand-wrote 
a petition for writ of certiorari, which he 
mailed to the U.S. Supreme Court, and the 


36 lawyers in the entire county, two | rest is history. 


of whom were the prosecutor and the 


judge, one of whom was not admitted 
to practice in Florida, and most of whom did not try cases 
or practice criminal law? 

Considering both the stare decisis effect of Betts and 
the practical problems of the day, how did Gideon have a 
chance of establishing the existence of a constitutional 
right to court-appointed counsel? Good timing and a com- 
pelling argument by lawyers. 

During the years following World War II and the Ko- 
rean War, America was preoccupied with Communism, 
McCarthyism, the arms race, and the race to space. At 
the same time, the U.S. Supreme Court was brewing a 
renaissance of individual liberties, often directly over- 
ruling its own earlier decisions refusing to recognize the 
same rights and liberties. In 1954, the Court integrated 
public schools with its decision in Brown v. Board of 
Education, 347 U.S. 483 (1954), overruling Plessy v. 
Ferguson, 163 U.S. 537 (1896). Two terms later, the Court 
decided Griffin v. Illinois, 351 U.S. 12 (1956), requiring 
states to pay for appellate transcripts for those unable 
to afford their cost, implicitly ignoring the then-prevail- 
ing rule of federalism set down in Palko v. Connecticut, 
302 U.S. 319 (1937). In 1957, despite a national anti- 
Communist fervor, the Court overturned anti-Commu- 
nist Smith Act convictions in Yates v. United States, 354 
U.S. 298 (1957), and for the first time set limits on the 


Against this backdrop, Clarence Earl Gideon perfected 
his case. The trial judge declined to appoint counsel for 
him; he represented himself in a jury trial and was con- 
victed as charged. He did not appeal, but filed a petition 
for writ of habeas corpus in the Florida Supreme Court, 
which was summarily denied. From his prison cell, he 
hand-wrote a petition for writ of certiorari, which he 
mailed to the U.S. Supreme Court, and the rest is the 
history we celebrate this month. 

The Supreme Court appointed Abe Fortas, a promi- 
nent Washington lawyer who would later serve as an 
associate justice of the Supreme Court, to argue Gideon’s 
case. The Court’s grant of certiorari made clear that it 
was considering a dramatic change in the law—the par- 
ties were directed to discuss the question, “Should this 
Court’s holding in Betts v. Brady, 316 U.S. 455, be recon- 
sidered?”’ During a three-hour oral argument on Janu- 
ary 15, 1963, Fortas argued forcefully that the Court should 
overrule Betts and apply the Sixth Amendment right to 
counsel to the states. The argument became a discussion of 
the requisites of civilized society in a nation built on feder- 
alism, shaded by the extreme difficulty of applying the spe- 
cial circumstances rule in day-to-day practice: 


MR. FORTAS: . . . I believe that this case dramatically illus- 
trates the point that you cannot have a fair trial without coun- 
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“It makes no difference how old | am or what color | am or what church | belong 
too if any. The question is | did not get a fair trial. The question is very simple. | 
requested the court to appoint me an attorney and the court refused... . 
Petitioner asks of this court to disregard the response of the Respondent.” 


sel. Indeed, I believe that . . . a criminal court, is not properly 
constituted ... under our adversary system of law, unless there 
is a judge and unless there is a counsel for the prosecution and 
unless there is a counsel for the defense. Without that, how can 
a civilized nation pretend that it is having a fair trial, under 
our adversary system, which means counsel for the state will 
do his best within the limits of fairness and honor and decency 
to present the case for the state, and counsel for the defense 
will do his best, similarly to present the best case possible for 
the defendant, and from that clash will emerge the truth.... 
[H]ow can it be suggested that a court is properly constituted, 
that a trial is fair, unless those conditions exist?’ 


Florida was represented by a young assistant attor- 
ney general, Bruce R. Jacob. Although Richard W. Ervin 
was attorney general, both the brief-writing and oral 
argument were assigned to 26-year-old Jacob. He ar- 
gued that, historically, there had been no requirement 
of appointed counsel in noncapital cases, the Court’s 
due process jurisprudence did not require it, and feder- 
alism militated against imposing a federal rule on the 
states. 

Jacob argued for the power of states to establish their 
own rules over criminal proceedings, using the system 
of case-by-case determinations set forth in Betts, rather 
than an inflexible rule requiring counsel.’ Several jus- 
tices seemed receptive to the federalism issue and oth- 
ers looked for a way to salvage Betts. 

When the decision was handed down two months later, 

Justice Hugo Black delivered the opinion of the Court, 
overruling Betts as “an anachronism when handed down” 
and relying instead upon its 1932 decision in Powell: 
The right to be heard would be, in many cases, of little avail if 
it did not comprehend the right to be heard by counsel. Even 
the intelligent and educated layman has small and sometimes 
no skill in the science of law. If charged with crime, he is inca- 
pable, generally, of determining for himself whether the indict- 
ment is good or bad. He is unfamiliar with the rules of evi- 
dence. Left without the aid of counsel he may be put on trial 
without a proper charge, and convicted upon incompetent evi- 
dence, or evidence irrelevant to the issue or otherwise inad- 
missible. He lacks both the skill and knowledge adequately to 
prepare his defense, even though he have a perfect one. He 
requires the guiding hand of counsel at every step in the pro- 
ceedings against him. Without it, though he be not guilty, he 
faces the danger of conviction because he does not know how to 
establish his innocence. 
Gideon, 372 U.S. at 344-45. Applying this principle to 
the states, the Court again borrowed from Powell, hold- 
ing “that a provision of the Bill of Rights which is ‘fun- 
damental and essential to a fair trial’ is made obligatory 
upon the States by the 14th Amendment” and that “the 
right to the aid of counsel is of this fundamental charac- 
ter.” Id. at 342-43. 

Today, Americans accept this principle as a cornerstone 
of criminal jurisprudence, even though the cornerstone 
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—Clarence Earl Gideon 


is only 40 years old, erected nearly two centuries after 
the Constitution and Bill of Rights were adopted, and a 
century after the 14th Amendment was ratified. 

The story of the case is best told by Anthony Lewis in 
his book, Gideon’s Trumpet (1964), and the movie of the 
same name starring Henry Fonda. But nearly 40 years 
after the book’s publication, new historical perspective 
is available, of both the law and the principal partici- 
pants of the case, especially those members of the Florida 
legal profession who played a part. 

Unlike some other landmark decisions of the Warren 
Court, which suffered dilution over time, Gideon has pros- 
pered. The Gideon decision was merely the beginning of 
a four-decade series of U.S. Supreme Court decisions, each 
broadening the right to counsel. Douglas v. California, 
372 U.S. 353 (1963), applying the right to counsel to crimi- 
nal appeals, was decided on the same day, and has been 
reiterated during the past four decades in Evitts v. Lucey, 
469 U.S. 387 (1985), and Penson v. Ohio, 488 U.S. 75 
(1988). The right to counsel was expanded to juvenile 
proceedings by In re Gault, 387 U.S. 1 (1967), and to mis- 
demeanor prosecutions that could result in imprisonment 
in Argersinger v. Hamlin, 407 U.S. 25 (1972). Just this 
past term, the Court again expanded the right to coun- 
sel in Alabama v. Shelton, 122 S. Ct. 1764 (2002), hold- 
ing that not even a suspended or conditional sentence of 
imprisonment can be imposed in the absence of counsel. 

The Gideon decision also gave rise to Florida’s first 
rule of criminal procedure. The Gideon case was applied 
retroactively, requiring new trials or freedom for thou- 
sands of Florida’s 7,500 inmates who had been convicted 
without counsel. A petition for writ of habeas corpus, an 
inmate’s vehicle for relief under Gideon, had to be filed 
in the locale of the defendant’s prison. Florida Criminal 
Procedure Rule No. 1 was adopted to avoid an avalanche 
of habeas corpus filings in the courts in close proximity 
to the Florida prisons, which were all clustered in north 
Florida. Instead, Rule 1 directed that the petitions be 
filed in the trial court in which a given defendant was 
convicted, spreading the workload throughout the state. 
See Roy v. Wainwright, 151 So. 2d 825 (Fla. 1963). Rule 
1, now numbered Florida Rule of Criminal Procedure 
3.850,° was the first in what has become a complex code 
of procedural rules governing criminal court proceedings. 
It was followed by what are now Rules 3.111, 3.130(c), 
and 3.160(e), which set forth procedures for the appoint- 
ment of counsel for eligible defendants. In a very real 
sense, the Florida Rules of Criminal Procedure began as 
a byproduct of the Gideon decision. 

We celebrate this year the constitutional right Clarence 


Earl Gideon brought to Florida, even if we don’t neces- 
sarily celebrate the life of Clarence Earl Gideon, him- 
self. Gideon was a drifter and, based on his arrest record, 
a longtime petty criminal. By the time he was accused of 
burglarizing and stealing from the Bay Harbor Poolroom, 
just outside Panama City, Florida, he was in his 50s, had 
been convicted numerous times in both state and fed- 
eral courts, and had served time in jails throughout the 
country. He was certainly no Henry Fonda. His stubborn 
pursuit of the right to counsel was mixed with what is 
politely described as a quixotic personality. After his vic- 
tory, he wrote to the ACLU, requesting the help of a trial 
lawyer for his retrial. When two Florida lawyers, Tobias 
Simon and Irwin Block, volunteered to represent Gideon 
on the ACLU’s behalf, he declined their offer of free rep- 
resentation. He also rejected the appointment of the 
newly created Office of the Public Defender for Bay 
County. We celebrate, not for Clarence Earl Gideon the 
person, but rather for the advancement in civilization 
that his case represents. Simon placed Gideon and the 
decision bearing his name in perspective 40 years ago: 
It has become almost axiomatic that the great rights which are 
secured for all of us by the Bill of Rights are constantly tested 
and retested in the courts by the people who live in the bottom 
of society’s barrel.... 

In the future the name “Gideon” will stand for the great 

principle that the poor are entitled to the same justice as those 
who are able to afford counsel. It is probably a good thing that 
it is immaterial and unimportant that Gideon is something of a 
“nut,” that his maniacal distrust and suspicion lead him to the 
very borders of insanity. Upon the shoulders of such persons 
are our great rights carried. 
Report from Tobias Simon to Florida Civil Liberties 
Union, subtitled “How the Florida Civil Liberties Union 
Wasted $300, and How Two Attorneys Each Traveled over 
1200 Miles and Killed an Otherwise Perfectly Enjoyable 
July Fourth Weekend,” as quoted in Anthony Lewis, 
Gideon’s Trumpet 227-28 (1964). 

The trial judge insisted that Gideon have counsel for 
the retrial, over Gideon’s objections. Ironically, if he had 
been convicted again, Clarence Earl Gideon might have 
been the named petitioner in the Supreme Court’s later 
case upholding a defendant’s constitutional right to repre- 
sent himself. See Faretta v. California, 422 U.S. 806 (1975). 

As we celebrate the 40th birthday of the constitutional 
right to counsel, it is interesting to reflect on the many 
Florida lawyers who played a part in the proceedings. 
The list is impressive, a veritable legacy of public ser- 
vice, another byproduct of the Gideon decision. 

Bruce Jacob, who represented Florida in the Supreme 
Court, left the attorney general’s office before complet- 
ing his brief. He joined a 17-lawyer Bartow law firm, 
Holland, Bevis & Smith, now known as Holland & Knight. 
He spent evenings and weekends writing Florida’s brief 
and preparing to argue its position in the U.S. Supreme 
Court. When Gideon was decided, the Florida Legisla- 
ture was in session and immediately passed remedial 
legislation, creating a public defender system.’ The new 
law also authorized unpaid special assistant public de- 
fenders. Jacob volunteered. Later, he left the private prac- 
tice of law to teach law at Ohio State, Emory, Mercer, 


“This is a very important case, it’s a 
very fundamental case. It’s important 
to the State of Florida. .. .It’s 
important to thousands and 
thousands of poor litigants throughout 
our country. .. . | can’t escape the 
feeling that in many of the cases of 
these indigent defendants that we’re 
talking about, problems just as 
fundamental and just as important as 
this arise, and it shows what benefit 
we do get from counsel in deciding 
those issues.” 


— The Court in oral argument 


and Stetson, where he served as dean. Along the way, he 
established the Legal Assistance for Inmates Program 
at the Atlanta Penitentiary and assisted in the estab- 
lishment of Harvard’s Prison Legal Assistance Project. 
And he got a second shot to argue in the U.S. Supreme 
Court, when he was appointed by the Court in Kaufman 
v. United States, 394 U.S. 217 (1969). This time he pre- 
vailed in a case that broadened a prisoner’s right to fed- 
eral collateral relief. Today, he is dean emeritus of the 
Stetson University College of Law, and continues to teach 
criminal law, tax, and administrative law courses. 

Richard W. Ervin, Florida’s attorney general as the 
Gideon case wound its way to the Supreme Court, later 
served as a justice and distinguished chief justice of the 
Florida Supreme Court. As chief justice, he authored 
Baggett v. Wainwright, 229 So. 2d 239 (Fla. 1969), per- 
mitting a belated appeal—outside of the jurisdictional 
time period—for an indigent defendant who had been 
denied appointed counsel on appeal. He relied, in part, 
upon Douglas, decided by the U.S. Supreme Court on the 
same day as Gideon. 

A Yale law student, John Hart Ely, is credited with 
spending the summer of 1962 preparing a detailed memo- 
randum from which Abe Fortas formulated his argument 
for Gideon. “Between my second and third years of law 
school, I had the best job ever (well, best ever for a law 
student), helping Abe Fortas . . . prepare the brief for pe- 
titioner in Gideon v. Wainwright.” John Hart Ely, On Con- 
stitutional Ground 203 (1996). Ely was back in law school 
by the time of oral argument and never got to see it. But 
he did eventually get to the Supreme Court—as a law 
clerk for Chief Justice Earl Warren. He later served as a 
criminal trial lawyer with Defenders, Inc., in San Diego. 
Ely became a distinguished author and law professor, 
teaching at Yale, Harvard, and Stanford, where he also 
served as its dean. Today, Professor John Hart Ely is the 
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“Reason and reflection require us to recognize that in our adversary 
system of criminal justice, any person haled into court, who is too poor 
to hire a lawyer, cannot be assured a fair trial unless counsel is provided 
for him. This seems to us to be an obvious truth.” 


Richard A. Hausler Professor of Law 
at the University of Miami School 
of Law. He is one of the nation’s fore- 
most constitutional law experts and 
theorists. 

The Florida Civil Liberties Union 
filed in the Supreme Court an am- 
icus curiae brief in conjunction with 
the American Civil Liberties Union. 
Of counsel for Florida were its presi- 
dent, Howard W. Dixon, and two 
young lawyers, Richard Yale Feder 
and Tobias Simon. All three had sig- 
nificant careers championing civil 
rights. Feder capped his law career 
with two decades on the bench, as a 
circuit judge of the 11th Judicial 
Circuit. Tobias Simon may not have 
represented Gideon at trial, as he 
volunteered to do, but he remained 
a tireless civil rights advocate for 
whom The Florida Bar posthu- 
mously named its pro bono service 
award, given each year by the chief 
justice of the Florida Supreme 
Court. The 1999 recipient of the 
Tobias Simon Pro Bono Award was 
Howard Dixon, who devoted his 50- 
year legal career to ensuring legal 
services for the poor. He served as 
counsel to the NAACP, president of 
the Florida Civil Liberties Union, 
founder and executive director of Le- 
gal Services of Greater Miami, and 
concluded his career with a decade 
with the Legal Aid Society. 

The attorney who did represent 
Gideon at the retrial was Panama 
City lawyer W. Fred Turner. With 
the assistance of counsel, Gideon 
was acquitted. Turner later served 
as a circuit judge of the 14th Judi- 
cial Circuit of Florida. He is now 
retired and lives in Panama City, 
where it all began over 40 years 
ago. 

One peculiar fact is that none of 
the lawyers ever worked on a case 
titled Gideon v. Wainwright. Chief 
Justice Earl Warren’s call of the case 


for oral argument was somewhat 
different, “Clarence Ear] Gideon, pe- 
titioner, versus H.G. Cochran, direc- 
tor, Division of Corrections.”® 
Through the time of oral argument, 
the director of the Florida Depart- 
ment of Corrections was H.G. 
Cochran and he was the named re- 
spondent in the case formally styled 
Gideon v. Cochran. After oral argu- 
ment, but before the Court’s deci- 
sion, Bruce Jacob wrote to the Su- 
preme Court clerk, advising the 
Court that Mr. Cochran had been re- 
placed as corrections director by Louie 
L. Wainwright. Although Jacob never 
received an acknowledgment, when 
the decision was delivered it was re- 
styled Gideon v. Wainwright. 

Much has changed in 40 years, 
including the landscape of the legal 
profession. Criminal law is now 
practiced by many of Florida’s law- 
yers. The Florida Bar grants board 
certification to lawyers in both 
criminal trial practice and criminal 
appeals. Florida’s criminal court- 
rooms are filled with lawyers rep- 
resenting the poor and wealthy 
alike. Bay County, which had only 
36 lawyers in 1963, now has over 
100, with 23 private practitioners 
including criminal law in their prac- 
tice, along with another dozen law- 
yers in the state public defender’s 
office.° 

Criminal law has also changed 
over the past 40 years. It is far more 
complicated, with new statutory 
crimes unknown to the common law; 
a complex code of rules of criminal 
procedure and sentencing guide- 
lines; and a maze of habitual of- 
fender laws. More constitutional 
rights are recognized by the courts, 
yet procedural roadblocks increas- 
ingly bar their enforcement. If indi- 
gent defendants had difficulty de- 
fending themselves 40 years ago, the 
task is now virtually impossible. In 
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— Justice Hugo Black 


fact, the Sixth Amendment empha- 
sis today has matured from the right 
to counsel to the right to the effec- 
tive assistance of counsel, concen- 
trating on the inability of skilled 
lawyers to grasp fully the intrica- 
cies of criminal defense. 

The Florida Legislature’s re- 
sponse to Gideon has been notewor- 
thy. It created public defender of- 
fices in every judicial circuit. In 
addition, each county funds court- 
appointed counsel for those cases in 
which public defender offices have 
conflicts of interest. Throughout the 
past four decades, however, the 
mandate for court-appointed coun- 
sel has been at the mercy of govern- 
ment funding and it has been in 
jeopardy of becoming an 
underfunded mandate. Compare 
“Gideon Undone: The Crisis in In- 
digent Defense Funding” (1982), 
www.abanet.org/legalservices/ 
downloads/sclaid/ 
GideonUndone.pdf with “National 
Symposium on Indigent Defense” 
(2000), www.ojp.usdoj.gov/ 
indigentdefense/symposium.pdf. 

The fear of underfunding is exac- 
erbated by the ongoing implemen- 
tation of Revision 7, the 1998 
amendment to Article V of the 
Florida Constitution. The amend- 
ment requires the state legislature 
to assume all funding of state pub- 
lic defender offices and court-ap- 
pointed counsel, along with the 
funding for state attorney offices 
and most aspects of the state courts 
system. Although that total amount 
likely will be a small fraction of the 
state budget—around two percent of 
the total state expenditures!’—the 
ethereal nature of indigent defense 
often camouflages the state’s need 
to fund it. 

When, in 1961, Judge Robert L. 
McCrary, Jr., told Clarence Earl 
Gideon that he could not appoint a 
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“The right of one charged with crime to counsel may not be deemed 
fundamental and essential to fair trials in some countries, but it is in ours. . . . 
The Court in Betts v. Brady departed from the sound wisdom upon which the 
Court’s holding in Powell v. Alabama rested. Florida, supported by two other 
States, has asked that Betts v. Brady be left intact. Twenty-two States . . . argue 
that Betts was ‘an anachronism when handed down’. . . . We agree.” 


— Justice Hugo Black 


lawyer for him, it was because the 
Florida Legislature had not autho- 
rized it for cases like his. Despite 
Gideon’s victory, the Florida Legis- 
lature still controls whether the 
right will be funded, or left as an 
underfunded mandate. As we cel- 
ebrate the 40th birthday of the right 
to counsel in a time of budgetary 
shortfalls, there is every reason to 
be wary of a midlife crisis. 

Recently, Anthony Lewis, the au- 
thor of Gideon’s Trumpet, presented 
the keynote address at a symposium 
on indigent criminal defense. He 
reminded those assembled of why 
we celebrate Gideon’s victory, recall- 
ing Winston Churchill’s words to 
Parliament in 1910: 
The mood and temper of the public in 
regard to the treatment of crime and 
criminals is one of the most unfailing 
tests of the civilization of any country. A 
calm, dispassionate recognition of the 
rights of the accused and even of the con- 
victed criminal against the state, a con- 
stant heart searching by all charged 
with the duty of punishment. These are 
the symbols which, in the treatment of 
crime and criminal, mark and measure 
the stored up strength of a nation and 
are sign and proof of the living virtue in 

Clarence Earl Gideon died in 
1972, buried in an unmarked 
pauper’s grave. Some years later, 
the American Civil Liberties Union, 
which argued on his behalf as a 


Paul M. Rashkind is the chief of 
appeals for the Federal Public Defender, 
Southern District of Florida. He serves 
as vice chair of the American Bar 
Association’s Criminal Justice Section, 
chair of its Book Publication Board, a 
contributing editor of Criminal Justice 
magazine, and as president of the 
Florida Association of Criminal Defense 
Lawyers—Miami. 


friend of Court, placed a headstone 
on his grave. It reads, “Each era 
finds an improvement in law for the 
benefit of mankind,” the words 
Gideon wrote in the final para- 
graph of his letter to Abe Fortas 
four decades ago. The lawyers of 
Florida, who played such important 
parts in the development of our 
state’s indigent defense, now have 
the duty to ensure that our advance 
in civilization ages with the grace 
it deserves. 

To mark this special occasion, we 
plan to celebrate. On March 18, 
2008, the Florida Association of 
Criminal Defense Lawyers—Miami, 
in conjunction with Miami’s federal 
and state public defenders, The 
Florida Bar, and the Criminal Jus- 
tice Section of the American Bar As- 
sociation, will have a birthday 
party. Among our guests will be 
Bruce Jacob, Fred Turner, and John 
Hart Ely. Join us. Your electronic 
invitation is available online at 
www.gideon40.org. 


1 Quoted from Gideon’s letter to Abe 
Fortas. ANTHONY Lewis, GIDEON’s TRUM- 
PET 75-76 (1964). 

2 1961 Fla. Laws ch. 639. 

3 Gideon v. Wainwright, 370 U.S. 908 
(1962) (cert. granted). 

4 Transcript of Oral Argument, Gideon 
v. Cochran, January 15, 1963, at 4. 

5 Id. at 34, 49. 

6 State v. Broom, 525 So. 2d 639 (Fla. 
2d D.C.A. 1988). 

7 1963 Fla. Laws ch. 409. 

8 Transcript of Oral Argument, Gideon 
v. Cochran, January 15, 1963, at 1. 

® Based on membership records of The 
Florida Bar and listings in Martindale- 
Hubbell®. 

10 This computation is part of presen- 
tation materials prepared by the Office 
of the State Courts Administrator, avail- 
able online at www.flcourts.org/osca/di- 
visions. 

www.uta.edu/pols/moore/indigent/ 
symp_key.doc. 


THE FLORIDA BAR JOURNAL/MARCH 2003 17 


. \ 
% 
At FindLaw, we : 
t 
smile about! : 
www findlaw.com 
e Free Corporate Counsel Center 
www.FindLaw.com 
2002 West Group Trademarks shown are used under license. W 104109/ 11.02 


THE FIDUCIARY’S 
LAW YER-CLIENT PRIVILEGE 


Does It Protect Communications 
from Discovery by a Beneficiary? 


by Jack A. Falk, Jr. 


awyers whose practice involves estates or trusts 

often assume that the lawyer-client privilege 

generally applicable to communications between 

a lawyer and client shields from discovery com- 
munications between a lawyer and a client who is a fi- 
duciary. This article discusses whether a beneficiary may 
discover communications between a lawyer and fiduciary 
concerning the administration of a trust and the ap- 
proaches used by courts to analyze the issue. It also in- 
cludes suggestions on how a lawyer and fiduciary should 
consider practicing given the uncertainty in the law con- 
cerning whether the communications can be discovered 
by a beneficiary. 


Florida Law 
e The Lawyer-client Privilege 

Florida recognizes a lawyer-client privilege that is 
applicable to confidential communications between a 
lawyer and client.' The lawyer-client privilege is the old- 
est of the privileges for confidential communications 
known in the common law and existed as part of the com- 
mon law of Florida until its codification.” The privilege 
was first codified by statute in 1976 and remains so to 
this day.* The privilege promotes the administration of 
justice by encouraging full disclosure by clients to their 
counsel.‘ 

A “client” is defined by statute in Florida’s Evidence 
Code as “any person, public officer, corporation, associa- 
tion or other organization or entity, either public or pri- 
vate, who consults with a lawyer for the purpose of ob- 
taining legal services by a lawyer.” A person, bank, or 
trust company who serves as a trustee or personal rep- 
resentative is unquestionably a “client” as that term is 
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defined. It therefore appears from the plain wording of 
the statute that the privilege should apply to confiden- 
tial communications between a lawyer and a fiduciary 
client no less than a nonfiduciary client. But to ignore 
the nature and essence of the relationship between a fi- 
duciary and beneficiary misses the mark when examin- 
ing the lawyer fiduciary privilege. 
e Fiduciary Obligations Owed to Beneficiary 

A trustee is charged with a fundamental duty to “ad- 
minister a trust diligently for the benefit of the benefi- 
ciaries.”’ A personal representative has a similar duty 
to administer an estate diligently for the benefit of the 
beneficiaries and creditors.* Of the array of duties owed 
to a beneficiary, a trustee has a duty to keep the benefi- 
ciaries reasonably informed about the trust and its ad- 
ministration.’ At the reasonable request of a beneficiary, 
a trustee “shall provide a beneficiary with relevant in- 
formation about the assets of the trust and the particu- 
lars relating to administration.”'® If requested, a fidu- 
ciary also is obliged to provide the beneficiary “complete 
and accurate information as to the nature and amounts 
of trust property, and permit him ... to inspect the... 
accounts and vouchers and other documents relating to 
the trust.”!' Last but not least, the fiduciary owes the 
beneficiary duties of good faith and loyalty in adminis- 
tering the trust for the benefit of the beneficiaries.'* Be- 
cause the fiduciary’s efforts must be driven and circum- 
scribed by these duties, courts have come to differing 
conclusions about whether the lawyer-client privilege 
overrides the fiduciary’s duties to a beneficiary. 
¢ Florida Case Law: Who Is the Real Client, the Fidu- 
ciary or Beneficiary? 

In the first case in Florida to directly address whether 
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the lawyer-client privilege applies to 
a fiduciary from whom discovery is 
sought by a beneficiary, Barnett 
Banks Trust Company v. Compson, 
629 So. 2d 849 (Fla. 2d DCA 1993), 
the court denied a beneficiary’s dis- 
covery of communications between 
a lawyer and fiduciary client. The 
decedent’s widow claimed owner- 
ship of assets that were part of the 
decedent’s testamentary trust, of 
which the widow was a trust ben- 
eficiary. The lower court found that 
the widow was entitled to discovery 
of the communications. The Second 
District reversed finding that the 
documents were protected by the 
lawyer-client privilege and were not 
discoverable. 

In reaching its conclusion, the 
Second District reasoned that al- 
though the widow was a beneficiary 
of the trust, “her position in this suit 
is antagonistic to the aligned ben- 
eficiaries and to her status as a ben- 
eficiary of the trust.”!* The court de- 
termined that the widow trust 
beneficiary was not the “real client” 
of the lawyer, but instead the trustee 
was the real client. Significantly, the 
Second District recognized and em- 
ployed the analysis set forth in the 
seminal case decided in 1976 in 
Delaware, Riggs National Bank v. 
Zimmer, 355 A. 2d 709 (Del. Ch. 
1976). In Riggs, the court held that 
communications between the law- 
yer and fiduciary about the admin- 
istration of the trust were not privi- 
leged and were discoverable. The 
Riggs court justified its ruling be- 
cause the fiduciary and its lawyer 
were in reality acting for the ben- 
efit of the beneficiary and therefore 
the beneficiary was the “real client” 
of the lawyer, not the trustee. 

The implication of the Second 
District’s use of the Riggs analysis 
is of great importance. Applying the 
Riggs reasoning, if a trust 
beneficiary’s interest in a claim 
against a trustee is aligned with 
other beneficiaries, and if the claim 
is consistent with their status as a 
beneficiary, the suing beneficiary 
would be deemed the “real client” of 
the lawyer retained by the fiduciary. 
This would lead to the inescapable 
conclusion that communications 


between a lawyer retained by a 
trustee about the administration of 
a trust are discoverable by a trust 
beneficiary.“ 

In the same year Compson was 
decided, the Fourth District decided 
Paskoski v. Johnson, 626 So. 2d 338 
(Fla. 4th DCA 1993), finding that 
the “trial court erred in determin- 
ing that the trustee could not assert 
an attorney-client privilege or other 
privileges with respect to communi- 
cations between the trustee and the 
trustee’s lawyer and accountant in 
litigation between the trustee and 
a trust beneficiary.” The court’s opin- 
ion is brief and does not provide 
much insight, except that it cites to 
In re Estate of Gory, 570 So. 2d 1381 
(Fla. 4th DCA 1990), in which the 
court examined the nature of the 
relationship between a personal 
representative’s lawyer and benefi- 
ciaries of the estate. 

In Gory, the court ruled that coun- 
sel for a personal representative did 
not have a conflict in representing 
the personal representative in a dis- 
pute with beneficiaries over the per- 
sonal representative’s compensa- 
tion. Gory is significant because the 
court recognized that a fiduciary’s 
counsel “owes fiduciary duties not 
only to the personal representative 
but also to the beneficiaries of the 
estate.” The court went on to ex- 
plain that this did not establish a 
lawyer-client relationship between 
the lawyer for the personal repre- 
sentative and the beneficiaries. 
Quoting from the comment to Rule 
4-1.7 of the Rules Regulating The 
Florida Bar, the court stated: “In 
Florida, the personal representative 
is the client rather than the estate 
or the beneficiaries.”'* If the rule 
articulated in Gory were applied to 
the lawyer fiduciary privilege, an 
absolute rule prohibiting discovery 
by a beneficiary of communications 
between a lawyer retained by a fi- 
duciary would apply. 

Outside the lawyer fiduciary con- 
text, the Fourth and Fifth districts 
have indicated that once the attor- 
ney-client privilege attaches it 
makes a communication absolutely 
immune from disclosure.'’ To sup- 
port an absolute rule prohibiting 
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disclosure, one could point to 
Florida’s codified lawyer-client 
privilege that recognizes five excep- 
tions to the privilege, but does not 
explicitly provide a fiduciary excep- 
tion. This statutory construction 
argument was used in Corry v. 
Meggs, 498 So. 2d 508, 511 (Fla. 1st 
DCA 1986), rev. denied, 506 So. 2d 
1042 (Fla. 1987), to determine the 
scope of the lawyer-client privilege 
not involving the fiduciary privilege. 
Significantly, the supreme courts of 
Texas and California emphasize the 
lack of a fiduciary exception in the 
codified language of their lawyer- 
client privilege statutes.'* Both 
courts have determined that permit- 
ting a fiduciary exception to the 
statutory privilege would improp- 
erly expand the role of the judiciary 
by engrafting a judicial exception 
onto the statutes.'® The same argu- 
ments could be forcefully advanced 
under Florida law. 

Using similar language and rea- 
soning to that found in Compson, 
the Fifth District in First Union 
Nat'l Bank v. Whitener, 715 So. 2d 
979 (Fla. 5th DCA 1998), refused a 
trust beneficiary discovery of law- 
yer fiduciary communications. In 
Whitener, a trust beneficiary as- 
serted that the trustee breached its 
fiduciary duty and the beneficiary 
sought discovery of communications 
between the lawyer and trustee that 
occurred after the beneficiary had 
threatened litigation. The court 
wrote that it appeared that the 
lawyer’s “real client was the trustee, 
not the beneficiary.””° It followed 
that the documents sought were 
privileged and not discoverable. The 
result and analysis in Whitener is 
consistent with Riggs where the 
court circumscribed its holding to 
communications between a lawyer 
and fiduciary concerning the admin- 
istration of the trust. In contrast, 
Whitener concerned communica- 
tions made after a beneficiary had 
threatened or instituted litigation. 

Amore recent and significant case 
explicitly referring to the fiduciary 
exception to the lawyer-client privi- 
lege is First Union Natl Bank v. 
Turney, 2001 WL 1485659 (Fla. 1st 
DCA 2001), rehearing denied. The 
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Turney court permitted discovery by 
a trust beneficiary of communica- 
tions between the trustee and its 
lawyers under the crime fraud ex- 
ception to the lawyer-client privi- 
lege.*! The court explained that it 
need not decide whether a “fiduciary 
exception to the attorney-client 
privilege existed in Florida.” Yet, 
the court recognized that “[a]n at- 
torney retained to represent a trust 
represents the trustee, not the ben- 
eficiaries” and the “attorney repre- 
sents a single client, the trustee.””° 
The court rejected the beneficiary’s 
assertion that a lawyer for the 
trustee represented both the benefi- 
ciary and the trustee merely be- 
cause the lawyer had represented 
the trustee against third parties. 
The beneficiary was never told that 
the lawyer represented her, but in- 
stead she was told the lawyer rep- 
resented the trust and that she was 
free to retain counsel for herself.‘ 
Turney cites the decisions of the 
supreme courts of California and 
Texas finding that a fiduciary excep- 
tion to the lawyer-client privilege 
does not exist in those states. The 
Turney court also cites Riggs and a 
federal circuit decision in the ERISA 
context finding that a fiduciary ex- 
ception to the privilege does exist.” 
The court plainly treats the ques- 
tion as “undecided” in Florida and 
subject to differing views by courts 
in other jurisdictions. Whether com- 
munications between a lawyer and 
a fiduciary concerning the adminis- 
tration of a trust are privileged re- 
mains unsettled under Florida law.”° 


Other Jurisdictions’ 
Law on the Lawyer 
Fiduciary Privilege 
¢ Beneficiary Is the “Real Client”: 
Disclosure Required 

English Case Law. The English 
courts first addressed the lawyer fi- 
duciary privilege in the late 19th 
century. The first reported decision 
to directly rule on the question in 
1865 was Talbot v. Marshfield, 62 
Eng. Rep. 728 (Ch. 1865). Trust ben- 
eficiaries who sued the trustee were 
permitted to discover a legal opin- 
ion the trustee obtained from a law- 
yer before the trustee made an ad- 
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vance of trust assets to some of the 
beneficiaries. The court observed 
that the discoverable legal opinion 
was paid for using trust funds. A 
second legal opinion obtained by the 
trustee with the trustee’s own funds 
concerning the beneficiary’s litiga- 
tion was determined not to be dis- 
coverable. The court’s reasoning at 
least implied that the suing benefi- 
ciaries were the “real clients” of the 
lawyer who provided the first opin- 
ion to the trustee. Eighteen years 
after Talbot was decided, a second 
English court adopted its holding in 
Mason v. Cattley, 22 Ch. D. 609 
(1883).”” 

Delaware. Fast forward to more 
than 80 years later, when the law- 
yer-trustee privilege involving a pri- 
vate trust was faced squarely in 
Riggs. Following the two English 
cases, the court in Riggs permitted 
discovery by the beneficiaries of a 
legal memorandum prepared by the 
fiduciary’s lawyer concerning tax 
advice involving the trust where the 
lawyer was paid from trust assets. 
The court stated: 

As a representative for the beneficiaries 
of the trust which he is administering, 
the trustee is not the real client in the 
sense that he is personally being served. 
And, the beneficiaries are not simply 
incidental beneficiaries who chance to 
gain from the professional services ren- 


dered. The very intention of the commu- 
nication is to aid the beneficiaries.”* 


The court recognized the policy 


behind the lawyer-client privilege is 
to foster a trustee’s confidence in a 
lawyer and allow a trustee to obtain 
legal advice without fear that the 
communications will later be discov- 
ered by others. Yet, the court ruled 
that the policy requiring full disclo- 
sure by a trustee to a beneficiary 
was more important than the policy 
behind the lawyer-client privilege. 

More recently, the Delaware 
Court of Chancery held that a 
lawyer’s memorandum explaining 
the trust beneficiaries’ objections to 
the trustee’s petition for compensa- 
tion and payment of legal fees, as- 
sessing the merit of the objections, 
and discussing strategy that was 
rendered at the trustee’s request 
was privileged.”® The court distin- 
guished Riggs because in Riggs, the 
lawyer’s memorandum was pre- 
pared for the benefit of the benefi- 
ciaries and not for the trustee’s own 
defense in litigation brought against 
the trustee. 

New York. As more fully discussed 
below, New York’s highest court has 
adopted a “good cause” balancing of 
interest approach to the fiduciary 
privilege. However, in early 2002 a 
federal court sitting in New York 
adopted the “real client” approach in 
ruling that communications between 
an executor and attorney concerning 
the management of an estate were 
discoverable.** The court grounded 
its ruling allowing discovery on the 
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premise that “the firm’s services, 
which are paid for by the estate, were 
rendered, in effect, on behalf of the 
estate and, by extension, on behalf 
of the beneficiaries.”*' 

Wisconsin and Arkansas. Courts 
in Wisconsin and Arkansas have 
permitted the discovery of commu- 
nications between a lawyer and per- 
sonal representative on the ground 
that the beneficiaries of the estate 
also are clients of the lawyer advis- 
ing the personal representative. The 
Arkansas court in Estate of Torian, 
564 S.W. 2d 521 (Ark. 1978), con- 
cluded that the personal represen- 
tative was acting for itself and the 
beneficiaries when consulting a law- 
yer concerning the administration 
of the estate. Because the lawyer 
was effectively representing the 
beneficiaries and the personal rep- 
resentative, the court relied upon a 
statutory provision in Arkansas pro- 
viding that no privilege applies to 
communications with one of a 
lawyer’s joint clients. 

A court in Wisconsin long ago 
reached a similar result in In re 
Hoehl’s Estate, 193 N.W. 514 (Wis. 
1923). There, the court required pro- 
duction of a letter from the personal 
representative to a lawyer concern- 
ing administration of the estate. The 
court reasoned that the lawyer was 
serving “the estate, and the court, 
as well as the administrator” and 
“[iJn his relations to the estate and 
the court his duties were not confi- 
dential or private.”*” 
¢ Fiduciary Is the Real Client: No 
Discovery 

New York. Perhaps the first case 
distinguishing and departing from 
English case law was a decision by 
a federal court in New York issued 
in 1948, In re Prudence Bonds Corp., 
76 F. Supp. 643 (E.D.N.Y. 1948). The 
court denied bondholders discovery 
of communications between the 
bond trustee and its counsel because 
of the attorney-client privilege. The 
court found that the bond trustee 
was the lawyer’s real client, not ev- 
eryone who bought a bond interest, 
despite the use of trust assets to pay 
the lawyer for advice concerning ad- 
ministration of the trust. The court 
concluded that without the privilege 
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the trustee may not exercise its best 
judgment, which could result in 
harm to the beneficiaries. The court 
distinguished the early English 
cases on the basis that a bondholder 
could freely alienate the bond inter- 
est while the beneficiaries of a pri- 
vate trust could not do so. 

Texas. The Texas Supreme Court 
squarely addressed the fiduciary 
privilege in Huie v. DeShazo, 922 
S.W. 2d 920 (Tex. 1996), and ruled 
that communications between a 
lawyer paid from trust assets and a 
trustee were privileged and not dis- 
coverable. The court focused on the 
Texas Evidence Code codifying the 
lawyer-client privilege and found no 
fiduciary exception to the privilege. 
The court wrote that if the “special 
role of a fiduciary does justify such 
an exception, it should be instituted 
as an amendment to Rule 503 
through the rulemaking process,” 
rather than through judicial inter- 
pretation.** The court expressly re- 
jected the early English cases and 
Riggs, and opined that “the trustee 
who retains an attorney to advise 
him or her in administering the 
trust is the real client, not the trust 
beneficiaries.”**' 

The Texas Supreme Court found 
the policy supporting the lawyer-cli- 
ent privilege overrode the trustee’s 
duty of disclosure to beneficiaries: 
The attorney-client privilege serves the 
same important purpose in the trustee- 
attorney relationship as it does in other 
attorney-client relationships. A trustee 
must be able to consult freely with his 
or her attorney to obtain the best pos- 
sible legal guidance. Without the privi- 
lege, trustees might be inclined to for- 
sake legal advice, thus adversely 
affecting the trust, as disappointed ben- 
eficiaries could later pore over the at- 
torney-client communications in second 
guessing the trustee’s actions. Alterna- 
tively, trustees might feel compelled to 


blindly follow counsel’s advice, ignoring 
their own judgment and experience.”*° 


The court went on to say that it 
“would strain reality to hold that a 
trust beneficiary, who has no direct 
professional relationship with the 
trustee’s attorney, is the real cli- 
ent.”°6 

California. The Supreme Court of 
California also directly addressed 
the fiduciary privilege at the begin- 
ning of the new millennium in Wells 


Fargo Bank, N.A. v. Superior Court, 
990 P. 2d 591 (Ca. 2000). The court 
held that a trustee may assert the 
lawyer-client privilege against suing 
beneficiaries, and that the trustee, not 
the beneficiary, is the lawyer’s real 
client. In Wells Fargo, the lawyer vol- 
untarily agreed to produce commu- 
nications with the trustee about the 
administration of the trust, but re- 
fused to produce communications 
concerning litigation threatened and 


then instituted by the beneficiaries. 
Nevertheless, the court ruled that 
both types of communications were 
privileged and not discoverable. “[Wle 
conclude the trustee’s reporting du- 
ties do not trump the attorney-client 
privilege.”*’ 

Applying reasoning similar to the 
reasoning of the Supreme Court of 
Texas, the court observed that the 
lawyer-client privilege in the Cali- 
fornia Evidence Code contained no 
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fiduciary exception. Because the 
privilege was a legislative creation, 
the court had no power to expand 
the privilege or recognize an implied 
exception to it.** The court distin- 
guished the early English cases, 
Riggs, and federal case law by rec- 
ognizing that those courts had in- 
terpreted common law, not legisla- 
tive enactment of the lawyer-client 
privilege. The court also noted that 
New York’s highest court apparently 
considered itself “free, in a way we 
do not, to create exceptions to the 
privilege” and declared that it “did 
not enjoy the freedom to restrict 
California’s statutory attorney-cli- 
ent privilege based on notions of 
policy or ad hoc justification.” 

The court in Wells Fargo distin- 
guished its earlier decision in 
Moeller v. Superior Court, 947 P. 2d 
279 (Ca. 1997), involving the law- 
yer-client privilege. In Moeller, the 
court determined that a successor 
trustee could obtain lawyer-client 
communications of its predecessor 
trustee because the privilege was 
owned by the office of trustee, not 
the predecessor trustee. The court 
explained that Moeller did not cre- 
ate a right of inspection of privileged 
documents by a beneficiary, but 
merely identified a successor trustee 
as the current holder of the privi- 
lege. As the holder of the privilege, 
the successor trustee was permitted 
to inspect privileged documents be- 
tween the predecessor trustee and 
its lawyer. 

The court also rejected the ben- 
eficiaries’ argument that they were 
“joint clients” of the trustee’s law- 
yer. In marked contrast to Riggs, the 
court found that the attorney for the 
trustee was not the attorney for the 
beneficiary simply by virtue of rep- 
resenting the trustee. While the 
court did not rule out the possibil- 
ity that a beneficiary could under 
certain circumstances be considered 
a joint client of the lawyer for the 
trustee, the facts did not support 
that conclusion in Wells Fargo. Pay- 
ment of the trustee’s lawyer from 
trust assets did not determine own- 
ership of the attorney-client privi- 
lege, but instead was only indicia in 
determining the existence of a law- 


yer-client relationship.“ 
© Balancing of Interests: Disclosure 
for Good Cause 

The Genesis. A fiduciary exception 
to the lawyer-client privilege for 
“good cause” was first articulated by 
the Fifth Circuit Court of Appeals 
in Garner v. Wolfinbarger, 430 F. 2d 
1093 (5th Cir. 1970). Shareholders 
brought a class action suit against 
the officers, directors, and persons 
controlling a corporation, asserting 
securities acts violations. The plain- 
tiff sought and ultimately obtained 
communications between the defen- 
dants and their lawyer, arguing that 
the nature of the relationship be- 
tween a shareholder and corporate 
management is analogous to that of 
a trustee and beneficiary. The court 
observed that the public generally 
has the right to every person’s evi- 
dence, and the lawyer-client privi- 
lege is an exception to that general 
principle. Stressing the nature of 
the relationship between corporate 
management and its shareholders, 
the court declared that “manage- 
ment is not managing for itself,” and 
emphasized that “management 
judgment must stand on its merits, 
not behind an ironclad veil of se- 
crecy which under all circumstances 
preserves it from being questioned 
by those for whom it is, at least in 
part, exercised.” 

While recognizing the merit of a 
fiduciary having confidential com- 
munications with a lawyer, the court 
pointed out that the lawyer-client 
privilege is not absolute because 
there are two well-recognized excep- 
tions to it, the joint client exception 
and the crime or fraud exception. The 
balancing of interest approach was 
created by weighing several nonex- 
clusive factors that are listed below 
to determine whether “good cause” 
exists to permit discovery of other- 
wise privileged communications: 

the number of shareholders suing 
and the percentage of stock they repre- 
sent; 

the bona fides of the shareholders; 

the nature of the shareholders’ claim 
and whether it is obviously colorable; 

the apparent necessity or desirabil- 
ity of the shareholders having the infor- 
mation and the availability of it from 


other sources; 
whether, if the shareholders’ claim 
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is of wrongful action by the corporation, 
it is of action criminal, or illegal but not 
criminal, or of doubtful legality; 
whether the communication related 
to past or to prospective actions; 
whether the communication is of 
advice concerning the litigation itself; 
the extent to which the communication 
is identified versus the extent to which the 
shareholders are blindly fishing; 
the risk of revelation of trade secrets 
or other information in whose confiden- 
tiality the corporation has an interest 
for independent reasons.” 


The balancing of interest ap- 
proach to the fiduciary privilege has 
been widely followed in federal 
courts in cases involving share- 
holder suits against management.” 

New York. The highest court in 
New York adopted the “good cause” 
balancing of interest approach in 
Hoopes v. Carota, 543 N.E. 2d 73 (N.Y. 
Ct. App. 1989), in which a beneficiary 
sought to obtain communications 
between a trustee and lawyer con- 
cerning the administration of a trust. 
Noting the split among courts adopt- 
ing and rejecting the Riggs analysis, 
the court of appeals agreed with the 
intermediate appeals court that 
“good cause” existed to compel testi- 
mony concerning communications 
between the trustee and his counsel 
concerning the administration of 
trusts. The trusts held a majority of 
the corporation’s voting stock. Apply- 
ing the Garner factors to a private 
trust context, the appellate court 
found that all of those factors mili- 
tated in favor of permitting discov- 
ery. In particular, the information 
sought was highly relevant, the in- 
formation involved prospective con- 
duct of the trustee, the claims of self- 
dealing were at least colorable, and 
the trustee had not demonstrated 
circumstances that weighed in favor 
of shielding the information from the 
beneficiaries.“ New York is in the 
distinct minority in adopting the 
balancing of interest approach to the 
fiduciary privilege involving a pri- 
vate trust. 

e ERISA Cases: Fiduciary Obliga- 
tions Override the Privilege 

The applicability of the lawyer- 
client privilege to fiduciaries also 
has been examined in ERISA cases. 
Relying on Riggs and the duty of 
disclosure owed by an ERISA plan 


| 
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manager to plan participants, sev- 
eral courts have held that the plan 
participants are the “real clients” of 
the lawyer representing the ERISA 
plan manager. As a result, these 
courts have permitted discovery of 
communications between the law- 
yer and the manager.*’ In Washing- 
ton-Baltimore Newspaper Guild, 
Local 35 v. Washington Star Com- 
pany, 543 F. Supp. 906 (D.D.C. 1982), 
the court rejected Garner’s “good 
cause” requirement and focused on 
the nature of the relationship be- 
tween a plan trustee and beneficia- 
ries that required full disclosure: 


In a trustee relationship . . . there ex- 
ists no legitimate need for a trustee to 


shield his actions from those whom he 
is obligated to serve. In other words, 
while the corporate managers perform 
duties which run to the benefit ulti- 
mately of the stockholders, a pension 
plan trustee directly serves the fund 
beneficiaries.*® 


The court’s adoption of an absolute 
rule of disclosure hinged in part on 
the fact that an ERISA fiduciary need 
not be concerned with other share- 
holders as would management in a 
corporation. The ERISA cases can be 
distinguished from the private trust 
situation because the trustee of a pri- 
vate trust must consider the settlor’s 
intentions expressed in the trust in- 
strument, a factor absent in adminis- 
tering an ERISA plan. 


Lawyer Fiduciary 
Practice in the Real World 
Given the level of uncertainty 
about whether communications be- 
tween a lawyer and fiduciary con- 
cerning the administration of a trust 
are privileged, what can each of 
them do to avoid unintended conse- 
quences?*’ First, estate planning 
lawyers should consider including in 
estate planning documents text that 
could assist the fiduciary and law- 
yer with the privilege dilemma. 
Assuming the client agrees, the 
trust can specify that a lawyer re- 
tained by the fiduciary is the law- 
yer for the fiduciary, and the fidu- 
ciary is the real client. It also may 
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specify that the beneficiary is not 
the client or “real client” of the law- 
yer retained by the fiduciary, even 
if the lawyer’s fees are paid from the 
trust. Another helpful provision may 
specify that communications be- 
tween a lawyer retained by the fi- 
duciary and the fiduciary shall be 
protected by the lawyer-client evi- 
dentiary privilege. 

When a lawyer is retained to rep- 
resent a fiduciary, in many circum- 
stances it will be prudent and prac- 
tical to inform the beneficiaries that 
he or she is representing the fidu- 
ciary; the fiduciary is the lawyer’s 
client; and the lawyer does not rep- 
resent the beneficiaries. The lawyer 
also may wish to inform the benefi- 
ciaries that communications be- 
tween the lawyer and the fiduciary 
will be privileged as to all persons 
including beneficiaries. In some cir- 
cumstances, the lawyer should con- 
sider having the beneficiaries sign 
a letter acknowledging the lawyer 
fiduciary relationship and inform 
the beneficiary that he or she should 
consider retaining their own coun- 
sel. This type of evidence will cer- 
tainly help if a question about the 
privilege arises later in the admin- 
istration of a trust or estate. 

During the administration of a 
trust or estate, the lawyer and the 
fiduciary should assume that all of 
their communications concerning 
administration could end up as ex- 
hibits in a trial involving a sur- 
charge claim against the fiduciary. 
This is particularly poignant when 
one or more beneficiaries are known 
to be ornery or litigious. Written 
communications should always be 
well thought out and clear. Further- 
more, the author should anticipate 
how a judge would react to the fidu- 
ciary or lawyer’s remarks concern- 
ing the administration of the trust. 
This is particularly true of electronic 
mail, for it is one of the most deadly 
forms of evidence. Electronic mail 
can lull the communicating parties 
into an informal comfort zone that 
may result in communications that 
are emotional, ill tempered, ill con- 
sidered, or imprecisely written. It 
also may be helpful to label commu- 
nications as lawyer-client privileged 


to highlight the importance of the 
privilege for the fiduciary. A judge 
also may attach significance to the 
expectation of the fiduciary and law- 
yer that the privilege applies. Both 
the fiduciary and the lawyer should 
be especially cautious in their com- 
munications if they anticipate that 
the subject matter of a communica- 
tion is likely to cause a conflict with 
beneficiaries. 

Another way of reducing the risk 
of discovery of communications be- 
tween a fiduciary and lawyer is for 
the lawyer to identify and document 
the “good cause” factors that weigh 
in favor of maintaining the fiduciary 
privilege. The lawyer may then ad- 
vise a fiduciary whether it is likely 
that a particular communication 
will be privileged. Because of uncer- 
tainty in weighing these factors, in 
many instances the fiduciary or the 
lawyer will not have a satisfactory 
level of comfort that the communi- 
cations are privileged. 

If the odds are great that the sub- 
ject matter of communications be- 
tween a fiduciary and the lawyer 
will result in litigation, the fiduciary 
should consider retaining separate 
counsel in the fiduciary’s individual 
or corporate capacity, and pay that 
lawyer from nontrust assets. This 
reduces significantly the risk that 
communications between the sepa- 
rately retained and paid lawyer and 
the fiduciary will be deemed discov- 
erable by a beneficiary. 


Conclusion 

Whether communications be- 
tween a lawyer and a fiduciary con- 
cerning the administration of a trust 
are privileged from discovery by a 
beneficiary is an unsettled question 
in Florida. Until the law is settled, 
lawyers and fiduciaries are well 
advised to assume that the commu- 
nications will be discovered, while 
taking prudent and cautious steps 
to limit or avoid disclosure of such 
communications. Assume your next 
e-mail about that cantankerous ben- 
eficiary could be exhibit 1 if the fi- 
duciary is sued by a beneficiary. 
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Considerations Before 
Implementing Florida’s 
Civil Theft Statute 


by Mark R. Osherow 


t has become common practice, and something of 

an automatic-pilot response, to propound civil theft 

claims in cases where money or nonpecuniary prop- 

erty is wrongfully and fraudulently obtained by a 
third party. Florida’s statutory based civil theft cause of 
action' is the popular vehicle often employed by practi- 
tioners to effect and realize the civil theft claims. Quite 
often, civil theft claims are asserted along side the usual 
garden variety, common law conversion claims. 

Unfortunately, most civil theft claims are implemented 
without considerable forethought as to the benefits and 
consequences of exploiting this very unique statutory 
scheme. Too frequently, the civil theft statute is sum- 
moned up merely as an ancillary legal vehicle (along- 
side the common law conversion claim) to ensure recov- 
ery for the plaintiff. Litigators should not rashly embrace 
and blindly employ Florida’s civil theft statute in order 
to secure a “second bite at the apple.” On the contrary, 
counsel should afford the civil theft cause of action height- 
ened respect, and view it as a unique conversion claim, 
complete with its own rigorous and precise evidentiary 
requirements. 

When properly pleaded and proven, civil theft can re- 
ward the victorious plaintiff with treble damages. In some 
cases, a civil theft damages award can be more lucrative 
than an award secured under a common law conversion 
claim. Yet despite its pecuniary lure, not every conver- 
sion case lends itself to civil theft litigation. The facts of 
every case must be carefully considered before counsel 
makes a final affirmative decision to plead a civil theft 
cause of action. 

Unlike the classic common law conversion claim, 
Florida’s civil theft statute enumerates numerous 
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stringent threshold requirements that must be sat- 
isfied in order to state a viable cause of action. These 
requirements are: 

1) Proof of proper “pre-suit” notice; 

2) Scrupulous pleading of the complained of theft; 

3) An accurate and correct pleading of plaintiff’s po- 
tential pecuniary losses; and 

4) An accurate and correct assessment of plaintiff’s 

potential exposure to attorneys’ fees. 
The statute’s arduous pleading requirements frequently 
present unexpected challenges to the unfamiliar attor- 
ney. These challenges are completely different from those 
issues surrounding the successful pleading of a common 
law conversion claim. For that reason, it is imperative 
that counsel ponder the facts of a potential case and 
evaluate all the potential ramifications and benefits that 
circumscribe assertion of Florida’s civil theft scheme. 
More importantly, that “pro and con” assessment should 
be undertaken before a civil theft cause of action is ever 
formally expounded and discussed with the client. 

This article suggests various considerations and evalu- 
ations that counsel should entertain before a complaint 
requesting civil theft relief is ever drafted. These con- 
sideration are proffered with the goal of offering assis- 
tance to the unfamiliar attorney, so that counsel can stra- 
tegically plan a successful outcome. Careful consideration 
to these guidelines will promote prudent and judicious 
implementation of the civil theft statute. 


Preliminary Considerations 
The first consideration to tackle when pleading a civil 
theft cause of action is the issue of “pre-suit notice.” Sec- 
ond, consideration should be given whether the economic 
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loss rule (no recovery in tort where 
the case is purely contractual)? may 
actually bar the civil theft claim. 
Third, a thorough analysis of the 
facts should be undertaken to see if 
the heightened “clear and convinc- 
ing” evidentiary standard applicable 
to a civil theft cause of action® can 
be satisfied. Finally, the success of 
proving that a defendant acted with 
“criminal intent” needs to be care- 
fully evaluated. 

On the issue of damages, impor- 
tant consideration must be given as 
to whether the recovery of treble 
damages and attorneys’ fees under 
the civil theft statue is potentially 
outweighed by the possibility of an 
adverse judgment award. This issue 
is particularly applicable in cases 
where the plaintiff might success- 
fully prevail on other legal claims 
arising from the same fact scenario. 
In these cases, it is entirely possible 
that an attorney, for strategic rea- 
sons only, may purposely elect to 
omit pleading a civil theft claim, 
especially where pleading the civil 
theft cause of action could expose his 
client to additional, unwanted mon- 
etary exposure. 

For all of the foregoing reasons, 
the civil theft claim should be dis- 
cussed in detail with a client. The 
key to success with the civil theft 
statute is meticulous scrutiny of the 
facts and a sound assessment of 
whether the facts at hand warrant 
pleading of the civil theft statute. 


The Statute 

The civil theft statute, F.S. 
§772.11 (1) (2001), entitled “Civil 
Remedy For Theft,” provides:* 


Any person who proves by clear and con- 
vincing evidence that he or she has been 
injured in any fashion by reason of any 
violation of the provisions of ss. 812.012- 
812.037 has a cause of action for three- 
fold the actual damages sustained and, 
in any such action, is entitled to mini- 
mum damages in the amount of $200, 
and reasonable attorney’s fees and court 
costs in the trial and appellate courts. 

Before filing an action for damages 
under this section, the person claiming 
injury must make a written demand for 
$200 or the treble damage amount of the 
person liable for damages under this 
section. 

If the person to whom a written de- 
mand is made complies with such de- 


mand within 30 days after receipt of the 
demand, that person shall be given a 
written release from further civil liabil- 
ity for the specific act of theft by the 
person making the written demand. 

Any person who has a cause of ac- 
tion under this section may recover the 
damages allowed under this section 
from the parents or legal guardian of 
any unemancipated minor who lives 
with his or her parents or legal guard- 
ian and who is liable for damages under 
this section. 

In no event shall punitive damages 
be awarded under this section. 

The defendant shall be entitled to 
recover reasonable attorney’s fees and 
court costs in the trial and appellate 
courts upon a finding that the claimant 
raised a claim which was without sub- 
stantial fact or legal support. In award- 
ing attorney’s fees and costs under this 
section, the court shall not consider the 
ability of the opposing party to pay such 
fees and costs. 

Nothing under this section shall be 
interpreted as limiting any right to re- 
cover attorney’s fees or costs provided 
under other provisions of law. 


Additional civil remedies are set 
forth in FS. §812.035. These rem- 
edies include injunction; divestiture; 
restriction on future activities or 
investments; dissolution or reorga- 
nization of any enterprise; suspen- 
sion or revocation of any licenses, 
permits, or approvals issued by state 
agencies or departments; and revo- 
cation of corporate charters. No 
showing of irreparable harm is re- 
quired for injunctive relief.° Where 
statutory civil theft is alleged, there 
is no limitation on any other rem- 
edies provided for by law.® 


Pre-suit Notice and 
Statute of Limitations 

The pre-suit notice of F.S. $772.11 
requires a written demand for $200 
or treble the damage amount for 
which the potential defendant may 
be liable.’ Although compliance with 
the pre-suit notice requirements of 
§772.11 is mandatory, courts have 
permitted belated pre-suit notices 
where the plaintiff has satisfacto- 
rily alleged all the prerequisite con- 
ditions to state a cause of action.* 

Insofar as the statute of limita- 
tions is concerned, civil theft actions 
must be commenced either within 
five years after the cause of action 
accrues,’ or within five years of the 
date the conduct complained of 
ceases.'° Where the state intervenes 
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and commences a civil or criminal 
action against the same defendant 
for the same conduct, the private 
plaintiff’s cause of action is sus- 
pended until the state’s action is 
concluded.'! Thereafter, the private 
plaintiff has two years to file suit.” 


Legally Recognized 
Property Interest 

The tort of civil theft is not com- 
mitted by the mere failure to pay 
monies contractually Plaintiff 
must establish and successfully 
identify “a legally recognized prop- 
erty interest in the items stolen.”™ 
Where the property interest is uni- 
dentifiable or unquantifiable, the 
civil theft claim fails.!° Notably, the 
more identifiable the property, the 
better the chance for survival of 
plaintiff’s civil theft cause of ac- 
tion.'® 

The precise extent of specificity 
required to satisfy the “legally rec- 
ognized property interest” require- 
ment appears to be a subject that 
lends itself to interpretation but is 
often premised on the particular 
facts and circumstances of each 
case.!" 

In Burr v. Norris, 667 So. 2d 424 
(Fla. 2d DCA 1996), a good faith 
purchaser of property was denied 
the value of fixtures he had in- 
stalled, which were intended to in- 
crease the home’s value for his ben- 
efit at a later date. Plaintiff pled 
that he was forced to abandon the 
value of the improvements due to 
the actions of the defendant. In al- 
lowing a claim for civil theft, the 
court observed that FS. §772.11 in- 
corporates “real property” within 
the definition of “property.” The 
court also held that all forms of real 
property, including rights, privi- 
leges, interests, claims and services 
could constitute a legally recognized 
property interest.'® 

In addition, the definition of real 
property also incorporated anything 
of value resulting from a person’s 
physical or mental labor, including 
repairs and improvements to prop- 
erty. Accordingly, summary judg- 
ment was denied, and the property 
fixtures were found to be a suffi- 
ciently “legally recognizable prop- 


erty interest” to support a civil theft 
claim.'° 

Most recently, in Florida Desk, 
Inc. v. Mitchell International, Inc., 
817 So. 2d 1059 (Fla. 5th DCA 2002), 
the Fifth District was faced, under 
unusual facts, with determining 
whether a monetary fund was suffi- 
ciently specifically identifiable so as 
to support the creditor’s civil theft 
claim. In this somewhat controver- 
sial decision,”’ the court grappled 
with an unspecified fund that had 
been placed by the purchaser, unbe- 
knownst to the creditor, in the hands 
of an intermediary, Mitchell. But 
only the intermediary, Mitchell, was 
contractually obligated to make a 
payment for goods, to the vendor, 
Florida Desk, which it did not honor. 

In Florida Desk, Florida Hospital 
engaged the defendant-intermedi- 
ary, Mitchell, to procure and pur- 
chase office equipment for Florida 
Hospital’s new facility. Mitchell was 
to purchase and then sell the goods 
to Florida Hospital. Mitchell’s pro- 
cedure was to prepare a purchase 
order directed to the vendor, Florida 
Desk, for an item or items. Florida 
Hospital also verified each purchase 


order complied with its specifica- 
tions. After approval by Florida Hos- 
pital, Mitchell sent the purchase 
order to Florida Desk and invoiced 
Florida Hospital for payment of 50 
percent of the purchase price, de- 
nominated as a “deposit.” These 
funds were placed in Mitchell’s gen- 
eral operating bank account, but 
Florida Desk had no knowledge of 
the payment. The funds were not 
specifically segregated but this was 
not a violation of any agreement 
with Florida Hospital. 

There was no evidence that 
Mitchell obligated itself to Florida 
Desk to obtain a deposit or hold it 
for Florida Desk’s benefit.”’ After 
delivery of the goods to Florida Hos- 
pital, Mitchell was to invoice the 
hospital for the balance due. 
Mitchell’s profit was to be paid sepa- 
rately by Florida Hospital based on 
a percentage of the total pur- 
chases.” Following this procedure, 
Mitchell sent three purchase orders 
to Florida Desk, and Florida Hospi- 
tal was invoiced. Florida Desk de- 
livered the office furniture to 
Florida Hospital, and invoiced 
Mitchell for payment. Mitchell 


never paid, resulting in the litiga- 
tion. Among other claims, Florida 
Desk alleged civil theft against 
Mitchell based upon the deposit that 
Florida Desk claimed was held for 
its benefit, and therefore was suffi- 
ciently identifiable to support its 
civil theft claim. The trial court 
agreed and entered judgment for 
Florida Desk. 

On appeal, the Fifth District re- 
versed, finding it was not possible 
to identify specific monies that were 
intended for, or came from a specific 
client. In its decision, the court re- 
lied on Belford Trucking Co. v. Zagar, 
243 So. 2d 646 (Fla. 4th DCA 1970), 
which identified certain criteria for 
a conversion claim. Although there 
seems to be much in the court’s own 
findings to the contrary, the court 
held that there was no evidence that 
there was any obligation on 
Mitchell’s part to keep intact or hold 
a specific fund to deliver to Florida 
Desk. 

The Florida Desk court concluded 
that a dispute over an amount cer- 
tain does not necessarily make it an 
“identifiable fund.” The court found 
it of significance that Florida Desk 
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did not require a deposit before ship- 
ping and did not require Mitchell to 
hold a deposit before shipping the 
goods. The court found that in order 
to be a cognizable civil theft claim, 
the plaintiff would have had to prove 
that the same monies paid by 
Florida Hospital were to be held by 
Mitchell for the benefit of Florida 
Desk. 

The court rejected the notion that 
a deposit could be considered an 
identifiable fund. Finally, the court 
based its conclusion on the risk of 
nonpayment by Florida Hospital 
falling upon Mitchell, not Florida 
Desk. Even though the entire de- 
posit was intended for payment to 
Florida Desk, the court found that 
there was no ownership interest in 
the deposited funds even after de- 
livery of the office equipment to 
Florida Hospital. 

Florida Desk certainly compli- 
cates the factual analysis in advis- 
ing a client of the merit of a poten- 
tial civil theft claim. In view of this 
decision, prudent counsel would be 
well served in being quite careful in 
the assertion of civil theft claims in 
cases founded in monetary pay- 
ments. 


Felonious Intent to Steal 

Another prerequisite for a viable 
civil theft cause of action is that 
plaintiff plead and prove that the 
defendant acted with “felonious in- 
tent to steal.” Where the pleading 
fails to allege “felonious intent to 
steal,” a civil theft cause of action 
fails.”° 

FS. §§812.012 through 812.0374 
define what constitutes “criminal 
intent.” In attempting to give sub- 
stance to the term “felonious intent 
to steal,” Florida’s courts have 
looked to the definition of the “crimi- 
nal intent” and the accompanying 
interpretation of that particular 
term of art, as guidance for giving 
meaning to the term “felonious in- 
tent to steal.” In fact, those analy- 
ses are often used by the courts to 
give substance to the definition of 
“felonious intent to steal,” as used 
in the civil theft statute. 

F.'S. §812.014 defines “theft” as 
follows: 


(1) A person commits theft if he or she 
knowingly obtains or uses, or endeavors 
to obtain or to use, the property of an- 
other with intent to, either temporarily 
or permanently: (a) Deprive the other 
person of a right to the property or a 
benefit from the property. (b) Appropri- 
ate the property to his or her own use or 
to the use of any person not entitled to 
the use of the property. 


Florida case law has borrowed the 
reasoning of Florida’s “criminal in- 
tent” cases and the corresponding 
statutes, and has applied that rea- 
soning to determine what consti- 
tutes “felonious intent to steal” in a 
variety of case scenarios.” In the 
absence of pleading and proof of the 
defendant’s felonious intent, a find- 
ing of conversion alone will not in 
and of itself support a finding of “fe- 
lonious intent to steal.””° 


Clear and 
Convincing Evidence 

The “felonious intent to steal” re- 
quirement of the civil theft statute 
must be established by clear and 
convincing evidence.”’ In 
Westinghouse Elect. Corp., Inc. v. Bay 
County Energy Systems, Inc.,590 So. 
2d 986, 988 (Fla. lst DCA 1991), the 
court stated: 
Clear and convincing evidence requires 
that the evidence must be found to be 
credible; the facts to which the witnesses 
testify must be distinctly remembered; 
the testimony must be precise and ex- 
plicit and the witnesses must be lack- 
ing in confusion as to the facts in issue. 
The evidence must be of such weight 
that it produces in the mind of the trier 
of fact a firm belief or conviction, with- 
out hesitancy, as to the truth of the alle- 
gations sought to be established. 

Although this standard of proof may 
be met where the evidence is in conflict, 
In re Guardianship of Browning, 543 So. 
2d 258, 273 (Fla. 2d DCA 1989), ap- 
proved, 568 So. 2d 4 (Fla. 1990), it seems 
to preclude evidence that is ambiguous. 


Clearly, the civil theft cause of 
action is subject to a heightened 
evidentiary standard.** With this 
standard in mind, counsel wishing 
to plead a civil theft cause of action 
must carefully evaluate all facts, 
with special and meticulous atten- 
tion given to the specific circum- 
stances of the case, to ensure that 
all the elements of proof, including 
the credibility of witnesses and the 
precision of the testimony, are ad- 
equately satisfied. 
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Economic Loss 
Rule Considerations 

It is important to note that civil 
theft claims are not per se barred by 
the economic loss rule.”? Under the 
appropriate factual circumstances, a 
civil theft claim can be successfully 
pled as an independent tort.*° Hence, 
under the appropriate circumstances, 
a plaintiff can establish a civil theft 
claim in addition to a breach of con- 
tract, by pleading and proving the 
elements of civil theft alongside the 
breach of contract claim.*! 

The availability of the civil theft 
remedy as an additional legal 
weapon has created new incentives 
to take “two bites from the same 
apple” and plead both a tort cause 
of action (“civil theft” or “conver- 
sion”)** and a breach of contract 
claim based on the same facts. In 
Gordon v. Omni Equities, Inc., 605 
So. 2d 538 (Fla. lst DCA 1992), the 
court held a civil theft action may 
be maintained, notwithstanding the 
contractual relationship between 
the parties, where the plaintiffs pled 
that defendant “knowingly obtained 
plaintiff's money [in a stock trans- 
action] by fraud, willful misrepre- 
sentation of a future act, false prom- 
ises or by false pretenses, fraud or 
deception, with intent to deprive 
them of the right to the property or 
the benefit therefrom in violation of 
Chapter 812, Florida Statutes.”** 

Of significance, in Burke uv. 
Napieracz, 674 So. 2d 756 (Fla. 1st 
DCA 1996), the court found that the 
defendant, who was allowed access 
to the plaintiff’s account pursuant to 
a contractual agreement, did not just 
merely fail to perform his contrac- 
tual obligation, but also willfully con- 
verted plaintiffs funds for his own 
personal use. In upholding both the 
civil theft and the breach of contract 
claims, the court reasoned that from 
a legislative perspective, the eco- 
nomic loss rule was not meant “to 
abrogate a legislatively created 
scheme designed to extend a civil 
remedy to those harmed by alleged 
criminal activity.”** 

In Zinn v. Zinn, 549 So. 2d 1141 
(Fla. 3d DCA 1989), the court held 
that sharehoiders of a corporation, 
with whom plaintiff enjoyed a con- 
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tractual relationship, could be held 
liable for conversion and for civil 
theft of funds, by reason of 
defendant’s misappropriation of cor- 
porate investments. 

The Zinn court upheld a civil theft 
cause of action where defendant 
shareholders had not only person- 
ally diverted plaintiff’s invested 
funds to unrelated operations, but 
also misappropriated plaintiff’s in- 
vestment for the defendants’ per- 
sonal use. The Zinn plaintiff suc- 
cessfully argued that the 
shareholder defendants were per- 
sonally liable for civil theft, even 
though his relationship with the 
defendants was corporate in nature. 
On appeal, the court expressly re- 
jected the defendants’ argument 
that there could be no civil theft or 
conversion liability simply because 
the relationship between the parties 
was contractual. The appellate court 
ruled that notwithstanding the con- 
tractual relationship between the 
plaintiffs and the corporation, de- 
fendants were still liable to plain- 
tiff for treble damages by reason of 
the defendant’s “civil theft” as 
clearly evidenced by the diversion 
of the assets from the corporation 
to the defendants personally and to 
their unrelated operations. 

Similarly, in A-1 Racing Special- 
ties, Inc. v. K & S Imports of Broward 
County, Inc., 576 So. 2d 421 (Fla. 4th 
DCA 1991), the court reversed a 
lower court order dismissing a civil 
theft claim. At issue in A-1 Racing 
was the conduct of the corporate of- 
ficer, who stopped payment on a cor- 
porate check that was issued and 
signed by him. The signature did not 
unequivocally indicate whether he 
was signing the check in a corporate 
capacity. The court found that regard- 
less of whether the check was signed 
in a corporate capacity, the corporate 
officer could still be held liable un- 
der the civil theft statute, if the non- 
payment complained of was commit- 
ted in such a manner as to evidence 
a “felonious intent to steal.” 

Cases sounding in fraud may sup- 
port a civil theft claim. In Tinwood, 
N.V. v. Sun Banks, Inc., 570 So. 2d 
955 (Fla. 5th DCA 1990), plaintiff 
presented proof that former corpo- 


rate directors acquired property at 
a vastly lower price than was rep- 
resented to investors. The undis- 
closed difference in price was trans- 
ferred to the directors and to the 
separate corporations they person- 
ally controlled. Supporting the “fe- 
lonious intent to steal” argument 
was proof that the directors pre- 
pared two sets of closing statements 
for the transaction. In addition, the 
directors also entered into a man- 
agement agreement with a related 
corporation to funnel out the mis- 
appropriated funds. 


Damages 

Treble damages are recoverable 
by way of a properly entered civil 
judgment, or where defendant has 
pled guilty to grand theft.* A treble 
damages award and attorneys’ fees 
are mandatory upon a jury’s verdict 
finding that the defendant commit- 
ted civil theft.*° However, a treble 
damages award precludes any other 
punitive damages award.’ 


Attorneys’ Fees 

Under the civil theft statute, at- 
torneys’ fees and court costs are 
automatically awarded to a success- 
ful plaintiff.** Note, however, that 
FS. §772.11 conversely (and simul- 
taneously) discourages civil theft 
claims that lack legal or factual sub- 
stance. This “baseless pleading” 
penalty is realized by way of a loose 
standard for the award of “reverse” 
attorneys’ fees. The applicable stan- 
dard is more elastic than even the 
“bad faith” standard set forth in FS. 
§57.105(1).*° 

Thus, a prevailing defendant is 
entitled to an award of fees upon a 
showing that the civil theft claim 
“was without substantial fact or le- 
gal support.”*° In the absence of an 
express finding that there was no 
substantial fact or legal support to 
support plaintiff's civil theft claim, 
no reverse attorneys’ fees will be 
awarded.*' A defendant will be en- 
titled to reverse attorneys’ fees where 
there is no justiciable issue of law or 
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fact to support any civil theft claim 
when the complaint was filed.” 

In addition, plaintiff's success on 
any other additional claims does not 
preclude defendant’s statutory right 
to attorneys’ fees under the civil 
theft provisions.‘ Fees may also be 
justified under FS. §57.105(1), even 
where the plaintiff voluntarily dis- 
missed the civil theft claim.“ 

Undoubtedly, the civil theft stat- 
ute is a “sword that cuts both ways.” 
While treble damages are an attrac- 
tive lure for plaintiff attorneys, the 
facts and evidence upon which a 
case will be formulated must be 
credible and clear. Attorneys who 
“stretch” the facts of a case in order 
to propound a civil theft claim are 
strongly urged to use caution. Cau- 
tion is warranted simply because 
the absence of precise pleading and 
credible, supportable evidence can 
backlash and result in a reverse at- 
torneys’ fee award. 


Conclusion 
The civil theft statute is an effec- 
tive and lucrative legal weapon if, 


and only if, it is implemented with 
forethought and precision. Attor- 
neys are forewarned to employ 
strategy when considering a civil 
theft cause of action. The civil theft 
claim must be supported by credible 
evidence. If not, the careless or over- 
zealous attorney may not only find 
himself or herself confronting an 
adverse judgment, but also facing 
reverse attorneys’ fees as well. 


Fra. Stat. §772.11 (2002). 

’ See section entitled “Economic Loss 
Rule Considerations” infra. 

8 See section entitled “Clear and Con- 
vincing Evidence” infra. 

*The statute, Fra. Strat. §772.11 
(2001), has been separated into separate 
paragraphs by the author for clarity. Ef- 
fective April 29, 2002, FLa. Stat. §772.11 
was amended to include remedies un- 
der §825.103(1) for the exploitation of 
an elderly person or disabled adult, in 
addition to other’ principally 
nonsubstantive changes. 

5 Fia. §812.035 (6). 

Fra. Strat. §812.035 (11). 

* It is unclear from the statute whether 
the return of stolen or misappropriated 
property or monies during the 30-day pe- 
riod after receipt of the pre-suit demand 
is received terminates the right to treble 
damages. The case law does not address 


this issue, but a reasonable interpreta- 
tion, notwithstanding a literal reading of 
the statute, implies that tender would 
vitiate any entitlement to treble dam- 
ages. However, strict interpretation would 
mandate that since the violation is al- 
leged to have already occurred, 
defendant’s payment of the treble dam- 
ages amount is required in order to avoid 
suit on the civil theft claim. 

8 See, e.g., Nerbonne, N.V. v. Lake 
Bryan Int'l Properties, 689 So. 2d 322 
(Fla. 5th D.C.A. 1997) (where the com- 
plaint did not allege compliance with the 
pre-suit notice requirement, but did al- 
lege that all prerequisite conditions 
prior to filing suit had been satisfied, 
plaintiff was granted time to comply 
with the pre-notice requirements). A key 
consideration in Nerbonne was that the 
statute of limitations had not expired; 
thus “allowing” the court to permit the 
late pre-suit filing. Clearly if the stat- 
ute of limitations had expired, the plead- 
ing would have failed in its entirety. See 
also Naturally Beautiful Nails, Inc. v. 
Wal-Mart Stores, Inc., 262 B.R. 131 
(Bankr. M.D. Fla. 2001) (defendant un- 
successfully moved for summary judg- 
ment arguing that the civil theft cause 
of action was precluded by the plaintiff's 
failure to comply with the 30-day writ- 
ten demand requirement required by 
Fa. Stat. §772.11); Korman v. Iglesias, 
736 F. Supp. 261 (S.D. Fla. 1990) (Al- 
though the plaintiff did not satisfy the 
statutory “pre-notice” requirement be- 
cause the demand for payment was sent 
to the defendant the same day suit was 
filed, the bankruptcy court denied sum- 
mary judgment, citing Nerbonne, hold- 
ing that since the written demand was 
made before the expiration of the five- 
year statute of limitations, the civil theft 
cause of action was still viable). 

Fra. Stat. §812.035 (10). 

10 Fia. Stat. §772.17; see Huff Groves 
Trust v. Caulkins Indiantown Citrus Co., 
27 Fla. L. Weekly D 2027 (Fla. 4th D.C.A. 
2002). Fia. Stat. §772.17 provides: “Not- 
withstanding any other provision of law, 
a civil action or proceeding under this 
chapter may be commenced at any time 
within 5 years after the conduct in vio- 
lation of the provision of this act termi- 
nates or the cause of action accrues.” A 
cause of action is said to accrue when 
the last element constituting the cause 
of action occurs. FLa. Stat. §95.031 (1). 
An action is not barred by the five-year 
statute of limitations where misrepre- 
sentations delay discovery of the tort. 
The “delayed discovery” doctrine “pro- 
vides that a cause of action does not ac- 
crue until the plaintiff either knows or 
reasonably should know of a tortious act 
giving rise to the cause of action.” 
Hearndon v. Graham, 767 So. 2d 1179, 
1184 (Fla. 2000). Therefore, once the 
plaintiff knows or reasonably should 
know of a tortious act, the action accrues 
and the statute of limitations is trig- 
gered. Id.; Huff Groves, 27 Fua. L. 
WEEKLY D 2027, *5. However, it is not 
necessary that the plaintiff know all the 
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elements of the alleged cause of action 
at that time. See Korman v. Iglesias, 825 
F. Supp. 1010, 1014 (S.D. Fla. 1993); see 
also Keller v. Reed, 603 So. 2d 717 (Fla. 
2d D.C.A. 1992). 

ELA. TAT; 12-44. 

2 Td. 

'3 See Gambolati v. Sarkisian, 622 So. 
2d 47 (Fla. 4th D.C.A. 1993); Belford 
Trucking Co. v. Zagar, 242 So. 2d 646 
(Fla. 4th D.C.A. 1970). 

“' Balcor Property Management, Inc. v. 
Ahronovitz, 634 So. 2d 277, 279 (Fla. 4th 
D.C.A. 1994). 

'5 See, e.g., Miles Plastering & Associ- 
ates v. McDevitt, 573 So. 2d 931 (Fla. 2d 
D.C.A. 1991) (court concluded that 
where the amount in controversy was 
unknown by the parties and there was 
no identifiable account or piece of prop- 
erty from which money was to be paid, 
an action for civil theft did not lie). 

16 See, e.g., Escudero v. Hasbrun, 689 So. 
2d 1144 (Fla. 3d D.C.A. 1997) (court held 
that a civil theft claim survived and was 
properly pled where plaintiff identified 
a specific sum of money from an identi- 
fiable source). 

Compare, e.g., Lewis v. Heartsong, 
559 So. 2d 453 (Fla. 1st D.C.A. 1990) (in- 
ventory); Gordon v. Omni Equities, Inc., 
605 So. 2d 538 (Fla. Ist D.C.A. 1992) 
(stock transaction); Burke v. Napieracz, 
674 So. 2d 756 (Fla. Ist D.C.A. 1996) 
(bank account); Burr v. Norris, 667 So. 
2d 424 (Fla. 2d D.C.A. 1996) (property 
fixtures); Zinn v. Zinn, 549 So. 2d 1141 
(Fla. 3d D.C.A. 1989) (corporate invest- 
ment); A-1 Racing Specialties, Inc. v. K 
& S Imports of Broward County, Inc., 
576 So. 2d 421 (Fla. 4th D.C.A. 1991) 
(stop payment on check); Russo v. Heil 
Construction, Inc., 549 So. 2d 676 (Fla. 
5th D.C.A. 1989) (construction dispute); 
and Tinwood, N.V. v. Sun Banks, Inc. 
(real estate). 

8 Burr v. Norris, 667 So. 2d at 425. 

'9 See also Russo v. Heil Construction, 
Inc., 549 So. 2d 676 (Fla. 5th D.C.A. 1989) 
(court held it was error to dismiss a civil 
theft claim in the context of a construc- 
tion project failure, where defendant 
contractor removed the door he installed 
in plaintiff’s home). 

“© One of the three judges dissented. 
The court’s reasoning makes assump- 
tions that may be questioned. In particu- 
lar, the payment at issue to the debtor- 
intermediary, while not known to the 
creditor, can be viewed as an “identifi- 
able fund” ultimately intended for the 
benefit of the creditor. Although the pay- 
ment was not segregated, the obvious 
intention of the payment by the pur- 
chaser was that the payment was made 
for the benefit of the vendor, and to in- 
duce the debtor to request delivery from 
the creditor-vendor to the purchaser. The 
debtor, in essence, served as the agent of 
the creditor for purposes of holding the 
payment. The court’s finding that the 
debtor had no obligation to the vendor- 
creditor to hold an identifiable fund 
seems to neglect the intent of the pay- 
ment made by the purchaser. 
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1 This would seem to be contrary to the 
fact that the payment by Florida Hospi- 
tal, as recognized by the court, was de- 
nominated as a “deposit.” The court 
seems to rely primarily upon the fact that 
Florida Desk did not know, at that time, 
that a deposit was held by Mitchell. 

* This would tend to suggest to this au- 
thor that the deposit was, in fact “ear- 
marked” for the benefit of Florida Desk. 
At least this is an additional factor that 
is not sufficiently addressed by the court. 

23 Lewis v. Heartsong, 559 So. 2d 453 
(Fla. 1st D.C.A. 1990) (court ruled that 
the complaint was deficient where a 
store owner failed to allege that defen- 
dants, who removed inventory and prop- 
erty from the store without consent, and 
then refused to return the property or 
tender payment, acted with a “felonious 
intent to steal”). 

*4 Effective April 29, 2002, Fa. Srar. 
§825.103 (1), providing criminal penal- 
ties for the exploitation of an elderly or 
disabled adult, was added as an addi- 
tional violation under FLA. Star. §772.11. 

2° See Gersh v. Cofman, 769 So. 2d 407 
(Fla. 4th D.C.A. 2000) (appellate court 
reversed finding “felonious intent to 
steal” where evidence supplied by the 
plaintiff proved an elaborate scheme to 
steal); City of Cars, Inc. v. Simms, 526 
So. 2d 119 (Fla. 5th D.C.A.), rev. denied, 
534 So. 2d 401 (Fla. 1988); St. John v. 
Kuper, 489 So. 2d 833 (Fla. 3d D.C.A. 
1986). 

°6 Bertoglio v. American Savings & 
Loan Assoc. of Florida, 491 So. 2d 1216 
(Fla. 3d D.C.A. 1986); see also Pathway 
Financial v. Miami Int'l Realty Co., 588 
So. 2d 1000 (Fla. 3d D.C.A. 1991) (where 
Third District reversed a jury’s finding 
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Establishing Injury 
“By Reason of” 
Racketeering Activity 


A Critical Analysis of the 11th Circuit’s Per Se Detrimental 
Reliance Requirement and Its Impact on RICO Class Actions 


by Michael A. Hanzman 


n Sikes v. Teleline, Inc. USA, 281 F.3d 1350 (11th 

Cir. 2002), the 11th Circuit Court of Appeals held 

that a plaintiff alleging a civil RICO claim based 

on predicate acts of mail or wire fraud must prove 
that “he was a target of the scheme to defraud’ and that 
he ‘relied to his detriment on misrepresentations made 
in furtherance of that scheme.”! The court reasoned that 
absent a showing of detrimental reliance, a plaintiff could 
not establish injury “by reason of” racketeering activity, 
as is required under 18 U.S.C. §1964(c).” To satisfy this 
burden, Sikes holds that a plaintiff must demonstrate 
not only subjective reliance, but also that the misrepre- 
sentation in question “would have been relied upon by a 
reasonable person.”* Simply put, in the 11th Circuit, a 
civil RICO plaintiff must prove the same type of “justifi- 
able” and “detrimental” reliance typically required to 
state a claim for common law misrepresentation. 

The 11th Circuit is not alone. Based on the unassail- 
able premise that RICO provides redress only to those 
actually injured by the operative predicate acts, other 
appellate courts also reason that a showing of detrimen- 
tal reliance on the alleged mail fraud is required to en- 
sure the existence of a direct relation between the con- 
duct alleged and the resulting injury.‘ Some of these 
courts, however, also recognize that in appropriate cases 
“a target of a fraud that did not itself rely on the fraud 
may pursue a RICO claim if the other elements of proxi- 
mate causation are present.”° 

At the other end of the spectrum, the First Circuit re- 
cently held that reliance is not a required element of 
RICO claims based on predicate acts of mail fraud.* The 
Third Circuit also has concluded that the “assertion that 
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the mailings involved must themselves be relied upon 
by the victim of the fraud in order for a RICO claim to be 
established is inaccurate.”’ And the Second and Seventh 
circuits likewise apply a traditional proximate causation 
analysis, under which RICO’s “by reason of” standard is 
deemed satisfied if the commission of the underlying 
predicate acts are “a substantial factor in the sequence 
of responsible causation, and if the injury is reasonably 
foreseeable or anticipated as a natural consequence.”* 
Many courts embracing a flexible proximate causation 
analysis have done so in response to the Supreme Court’s 
decision in Holmes v. Sec. Investor Prot. Corp., 503 U.S. 
258 (1992), holding that §1964(c)’s “by reason of” require- 
ment is satisfied by a showing of proximate cause.° 
The debate, crystalized by the above-referenced con- 
flict among the circuits, is whether a showing of detri- 
mental reliance is the only way to establish proximate 
causation in civil RICO claims based on predicate acts 
of mail or wire fraud. This issue has generated confu- 
sion not only among, but within, the federal circuits. The 
Fifth Circuit, for example, first rejected a detrimental 
reliance requirement in civil RICO cases.'° In Summit 
Props., Inc. v. Hoechst Delanese Corp., 214 F.3d 556, 562 
(5th Cir. 2000), the court then made an abrupt about face, 
holding that reliance is required in civil RICO claims 
based on predicate acts of mail fraud.'' But most recently, 
the Fifth Circuit explained that its holding in Summit 
Properties did not foreclose the possibility that “a target 
of a fraud that did not itself rely on the fraud may pur- 
sue a RiCO claim if the other elements of proximate cau- 
sation are present.”'’ And while the 11th Circuit pur- 
ports to cling to a detrimental reliance requirement," 
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the court’s precedent is not without 
confusion. Indeed, in Cox v. Admin. 
U.S. Steel & Carnegie, 17 F.3d 1386 
(11th Cir. 1999), the court appeared 
to adopt (or, at the very least, cited 
with approval) the more flexible 
“substantial factor in the sequence 
of responsible causation” test articu- 
lated by the Second Circuit in Hecht 
v. Commerce Clearing House, Inc., 
897 F.2d 21 (2d Cir. 1990)."* And, 
even more recently, so has one court 
in the Southern District of Florida.” 
District courts, including those 
within the same circuit, are even 
more divided on this issue.’® 

Imposing a per se requirement of 
direct detrimental reliance in all 
civil RICO claims predicated on 
mail or wire fraud undoubtedly will 
ring the death knell in cases where 
a plaintiff—although the obvious 
target and victim of a fraudulent 
scheme—did not detrimentally rely 
upon communications used in fur- 
therance of the fraud. This inflex- 
ible rule also limits a defendant’s 
liability to those with whom the de- 
fendant (or the defendant’s RICO 
enterprise) has had direct contact, 
and judicially engrafts onto RICO a 
requirement that the mailings used 
in furtherance of a fraudulent 
scheme themselves contain a mis- 
representation or omission of fact; 
a requirement that is not an ele- 
ment of the underlying mail fraud 
offense.'’ Moreover, because it is of- 
ten difficult to establish detrimen- 
tal reliance by class-wide proof, re- 
quiring it often forecloses the ability 
to pursue RICO class actions on be- 
half of similarly situated persons 
targeted by an organized scheme to 
defraud.'* 

This article advocates that the 
11th Circuit’s rigid approach is in- 
consistent with the plain language 
of RICO and Holmes’ admonition 
that application of the statute’s “by 
reason of” requirement should be 
guided by general tort principles of 
proximate causation.'® Proximate 
causation and reliance, although 
often intertwined, are two distinct 
legal elements which the 11th Cir- 
cuit conflates by requiring proof of 
the latter to establish the former. 
Proof of direct detrimental reliance 


is, of course, one way to establish 
injury proximately caused by fraud. 
And it is equally true that in some 
cases a lack of reliance will be fatal 
to a finding of proximate causation; 
an example being cases where the 
predicate acts of mail fraud are pre- 
mised solely on misrepresentations 
contained in specific documents that 
the plaintiff admittedly never re- 
ceived. But this should not prevent 
a plaintiff, who was the target of an 
organized and widespread fraudu- 
lent scheme facilitated by use of the 
mails, from establishing proximate 
causation by methods other than 
detrimental reliance. Most sophis- 
ticated frauds of the type that RICO 
was intended to eradicate simply 
are not based on misrepresentations 
contained within isolated docu- 
ments sent by RICO enterprises to 
their intended victims. Today’s 
schemes to defraud are often more 
creative, and rarely do they fit 
neatly into a common law misrep- 
resentation paradigm. Attempting 
to shoehorn the concept of detrimen- 
tal reliance into cases not based on 
discreet misrepresentations or 
omissions of fact is a futile endeavor. 
This article also advocates that, 
in appropriate cases, a plaintiff 
should be permitted to rely on cir- 
cumstantial evidence to demon- 
strate injury “by reason of” rack- 
eteering activity, and that such 
circumstantial evidence, regardless 
of whether reliance is required, 
should be deemed self-proving when 
the fraudulent nature of the trans- 
action itself conclusively establishes 
injury caused by the scheme. 


Reach of RICO and 
Initial (but ultimately 
rejected) Judicial Obstacles 
The Organized Crime Control Act 
(RICO) was enacted by Congress in 
an effort “to provide new weapons 
of unprecedented scope for an as- 
sault upon organized crime and its 
economic roots.” The statute pro- 
vides a private civil remedy to per- 
sons injured in their business or 
property “by reason of” a substan- 
tive violation.*! Congress passed 
this legislation based upon its be- 
lief that then-available legal rem- 
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edies were “unnecessarily limited in 
scope and impact,”” and explicitly 
directed that the statute’s provi- 
sions “shall be liberally construed 
to effectuate its remedial pur- 
poses.””" 

Despite the obvious breadth of 
this legislation, civil RICO cases 
first met with judicial hostility. 
Some courts initially concluded that 
the statute was available only in 
cases involving organized crime, but 
that view was rejected as having no 
statutory support.‘ Also rejected 
were cases holding that a civil RICO 
plaintiff must demonstrate a “com- 
petitive injury” in order to possess 
RICO standing.”° Other courts, in- 
cluding a divided Second Circuit, be- 
gan to require that a plaintiff dem- 
onstrate “racketeering injury” 
caused by activities resulting in a 
“criminal conviction,” concluding 
that civil RICO was not aimed at 
legitimate enterprises.”° Reversing, 
the Supreme Court found nothing 
in the legislation suggesting that a 
civil action could proceed only after 
a criminal conviction,”’ and simi- 
larly concluded that there was “no 
room in the statutory language for 
an additional, amorphous ‘rack- 
eteering activity’ requirement.””* 
Given Congress’ objective, the Court 
refused to sanction judicial ob- 
stacles not supported by RICO’s leg- 
islative history or text.” 


The Detrimental 
Reliance Obstacle 

As explained above, civil recovery 
under RICO is limited to only those 
injured “by reason of” a substantive 
violation. Observing that Congress 
modeled §1964(c) on the civil action 
provisions of federal antitrust laws, 
the Supreme Court has held that to 
satisfy RICO’s “by reason of” re- 
quirement, a plaintiff must show 
“that a defendant’s violation not 
only was the ‘but for’ cause of his 
injury, but was the proximate cause 
as well.”*® Ultimately, Holmes in- 
structs that federal courts should 
employ traditional notions of proxi- 
mate causation when assessing the 
nexus between a plaintiff’s injuries 
and the underlying RICO viola- 
tion.*' The Court used the term 


| 
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proximate cause “to label generi- 
cally the judicial tools used to limit 
a person’s responsibility for the con- 
sequences” of his acts; at bottom, a 
notion that demands “some direct 
relation between the injury asserted 
and the injurious conduct alleged.” 

Consistent with Holmes’ directive 
that the proximate cause inquiry 
under RICO focus on the directness 
between the predicate acts and the 
resulting harm, and the Court’s ex- 
press refusal to announce any black- 
letter rule that would dictate all re- 
sults,*® many courts have concluded 
that RICO’s “by reason of” require- 
ment is satisfied if the resulting in- 
jury was “foreseeable by the defen- 
dants and could certainly be 
anticipated as a natural conse- 
quence of their alleged misrepresen- 
tations.”** In the context of civil 
RICO claims based upon predicate 
acts of mail or wire fraud, these 
courts have focused primarily on 
whether the plaintiff was the in- 
tended target of the fraudulent 
scheme, and whether the commis- 
sion of the predicate acts was a “sub- 
stantial factor” in causing the in- 
jury. 

Cases rejecting a per se detrimen- 
tal reliance requirement in civil 
RICO cases based on predicate acts 
of mail or wire fraud emphasize that 
a criminal conviction for the under- 
lying predicate acts does not require 
a showing that the pertinent com- 
munication contained a misrepre- 
sentation at all, only a showing that 
the mailings—which can be totally 
“innocent” and contain absolutely 
no false information—were inciden- 
tal to an overall fraudulent 
scheme.* Given that a criminal con- 
viction for the predicate offenses 
does not require any showing of det- 
rimental reliance, these courts rea- 
son that it is entirely illogical to re- 
quire that a civil RICO plaintiff 
establish this “non-element” in or- 
der to demonstrate injury “by rea- 
son of” the underlying offense. They 
also point out that RICO is not sim- 
ply a federal codification of common 
law fraud. As one court put it: 

[T]he line of cases that decline to read 


into RICO mail fraud cases a require- 
ment of actual, detrimental reliance are 


most faithful to the statute and, in any 
event, most persuasive. Those courts 
imposing a reliance requirement were 
apparently influenced by their view of 
the nature of common law fraud, and 
were proceeding to read the require- 
ments of common law fraud into the mail 
fraud statute. Under the mail fraud stat- 
ute, however, reliance is not an element 
of the offense .. . . In contrast to com- 
mon law fraud, the statute creates no 
requirement of detrimental reliance.” 


And echoing these sentiments, the 
First Circuit recently concluded: 

[R]eliance is a specialized condition that 
happens to have grown up with common 
law fraud. Reliance is doubtless the most 
obvious way in which fraud can cause 
harm, but it is not the only way... . 
There is no good reason here to depart 
from RICO’s literal language by import- 
ing a reliance requirement into RICO.* 


A number of other courts have 
likewise held that proof of detrimen- 
tal reliance is not the sine qua non 
of satisfying RICO’s proximate 
cause requirement.* So long as the 
plaintiff was a target (or at least a 
reasonably foreseeable victim) of 
the scheme, and the predicate acts 
and resulting injury are not unfore- 


seeable or too attenuated, these 
courts have concluded that RICO’s 
“proximate cause” element is satis- 
fied; an example being situations 
where a third party’s reliance is in- 
tended to result in the plaintiff's in- 
jury.*° Such foreseeable third-party 
reliance generally is sufficient to 
impose common law liability.*! 
Conversely, many cases imposing 
a detrimental reliance requirement 
upon civil RICO plaintiffs, includ- 
ing 11th Circuit precedent, involved 
situations where plaintiffs were ob- 
viously not the targets (or even rea- 
sonably foreseeable victims) of the 
alleged fraudulent scheme, or no 
fraudulent scheme existed at all. For 
example, in O’Malley v. O’Neill, 887 
F.2d 1557 (11th Cir. 1989), termi- 
nated employees claimed they were 
fired because they refused to partici- 
pate in, or continue to conceal, a 
mail fraud scheme designed to mask 
their employer’s operating deficit. 
The court emphasized that the vic- 
tims of the mail fraud, if there were 
any, were the federal government, 
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creditors of the employer university, 
its students, and the American Bar 
Association.*? The plaintiffs could 
not allege that they were “the vic- 
tims or targets” of the fraudulent 
scheme, and proximate cause was 
clearly lacking insofar as the alleged 
fraudulent mailings did not cause 
them to lose their jobs.** 

The same situation was presented 
in Pujol v. Shearson/American Ex- 
press, Inc., 829 F.2d 1201 (1st Cir. 
1987), another case brought by a 
terminated employee who was not 
the intended target of the alleged 
RICO enterprise. The Pujol court, 
like the 11th Circuit in O’Malley, 
concluded that the plaintiffs lacked 
RICO standing because they suf- 
fered no compensable injury proxi- 
mately caused by the commission of 
the predicate acts.“ But cases like 
Pujol and O'Malley are distinguish- 
able from cases where the plaintiffs 
are the intended target (or at least 
a reasonably foreseeable victim) of 
a fraudulent scheme, as noted by the 
district court in System Manage- 
ment: 

A close inspection of Pujol, however, re- 
veals a key distinction. The plaintiff in 
Pujol was not one of the investors who 
was being defrauded, but rather, the 
complaint alleged that he was fired, slan- 
dered and otherwise injured because of 
the actions he took to report and stop 
the illegal schemes. Pujol was therefore 
an insider who reported the fraud and 
lost his job for his honest actions. That 
is far removed from the situation of the 
individual plaintiff here, persons whom 
[the defendant] allegedly knowingly and 
intentionally victimized by devising and 
implementing a scheme under which 
they would be underpaid. Along with the 
college, the individual plaintiffs were, 
therefore, the intended victim of the mail 


fraud scheme, although not the recipi- 
ents of the mail furthering the scheme.” 


Other 11th Circuit decisions im- 
posing a per se detrimental reliance 
requirement also involved cases 
testing the outer limits of RICO. In 
Pelletier, for example, the crux of the 
alleged fraudulent scheme was that 
plaintiff was promised day-to-day 
control of a travel agency if he would 
purchase a significant block of its 
stock.“ After years of litigation, the 
court held that the plaintiff’s claims 
were “baseless” and “prosecuted in 
bad faith,” thereby warranting the 


imposition of Rule 11 sanctions.*’ 
The record evidence demonstrated 
the allegations of the complaint to 
be completely false.** In short, 
Pelletier involved an entirely frivo- 
lous claim that failed for lack of 
proof. And while the court did ob- 
serve that the plaintiff failed to 
prove that he detrimentally relied 
on the alleged fraudulent mailings, 
that observation was in the context 
of a case of fraud that had been com- 
pletely fabricated. 

Like Pelletier, Byrne v. Nezhat, 261 
F.3d 1075 (11th Cir. 2001), also pre- 
sented the 11th Circuit with a situ- 
ation where there was absolutely no 
fraudulent scheme at all, much less 
one targeted at the plaintiff. It was, 
as Judge Tjoflat put it, “a simple 
medical malpractice case.”*’ The 
plaintiff, a patient whose surgical 
procedure was allegedly botched, 
attempted to dress it up as a RICO 
claim based on allegations of false 
advertising.” The court concluded 
the claim had no factual or legal 
basis and warranted the imposition 
of Rule 11 sanctions.*' Disposing of 
this obviously deficient RICO claim, 
the court observed that in addition 
to the numerous deficiencies articu- 
lated, the plaintiff failed to allege 
either that she was the target of the 
scheme to defraud, or that she re- 
lied on the alleged misrepresenta- 
tions to her detriment and suffered 
harm as a result.*” 

Cases such as O’Malley, Pelletier, 
and Byrne each involved situations 
where either no fraud occurred at 
all, or it was obvious that the plain- 
tiff was not the intended target (or 
even a reasonably foreseeable vic- 
tim) of the alleged scheme. As a 
matter of law, therefore, the claimed 
injury could not have been proxi- 
mately caused by the commission of 
the predicate acts, and each case 
easily could have been disposed of 
without holding that proof of detri- 
mental reliance on a fraudulent 
mailing is a prerequisite to main- 
taining any civil RICO claim based 
on predicate acts of mail or wire 
fraud. Other 11th Circuit decisions 
reinforcing the court’s detrimental 
reliance requirement have followed 
these holdings without additional 
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analysis.”° 

Other jurisdictions imposing a per 
se detrimental reliance requirement 
also have done so in response to 
wholly frivolous claims (entirely dis- 
tinguishable from archetypical 
RICO claims) where the plaintiffs 
were neither the targets of a fraudu- 
lent scheme, nor was there a fraudu- 
lent scheme at all.** And many cases 
articulating a per se detrimental 
reliance rule involved situations 
where, as a purely factual matter, a 
failure to establish reliance was fa- 
tal to an ability to satisfy RICO’s 
proximate causation requirement.” 


A Proposed Approach 

It is undeniable that “a plaintiff 
cannot allege merely that an act of 
racketeering occurred and that he 
lost money. He must show a causal 
connection between his injury and 
a predicate act.” Holmes made this 
clear when it rejected the notion 
that “but for” causation by itself 
satisfied RICO’s “by reason of” stan- 
dard. But an analysis of proximate 
causation is one of policy; the ulti- 
mate question being “whether the 
conduct has been so significant and 
important a cause that the defen- 
dant should be held responsible.”” 
Answering that question requires 
consideration of “such facts as the 
foreseeability of the particular in- 
jury, the intervention of other inde- 
pendent causes, and the factual di- 
rectives of the causal connection” 
between the challenged action and 
resulting harm. Litmus tests such 
as a per se detrimental reliance rule 
do not assist this type of inquiry 
because “the infinite variety of 
claims that may arise make it vir- 
tually impossible to announce a 
black-letter rule that will dictate the 
result in every 

Courts must, of course, guard 
against claims by those who “stand 
at too remote a distance to re- 
cover,” for “[llife is too short to pur- 
sue every human act to its most re- 
mote consequences; ‘for want of a 
nail, a kingdom was lost’ is a com- 
mentary of fate, not the statement 
of a major cause of action against a 
blacksmith.” This gatekeeper role 
is necessary because “[slome bound- 
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ary must be set to liability for the 
consequences of any act, upon the 
basis of some social idea of justice 
or policy.” Requiring some “direct 
relation between the injury asserted 
and the injurious conduct alleged,” 
marks that boundary and prevents 
recovery by a plaintiff complaining 
of harm flowing “merely from the 
misfortune visited upon a third per- 
son” by the acts of the defendant.® 
But in deciding whether such a di- 
rect relation has been established 
in a given case, inflexible mandates 
simply do not work, for attempting 
to articulate a definition of proxi- 
mate cause is simply a “fruitless 
quest for a universal formula.” 
Proximate cause is an elusive con- 
cept, one “always to be determined 
on the facts of each case upon mixed 
considerations of logic, common 
sense, justice, policy and prece- 
dent.”® 

Rigid edicts like a per se detri- 
mental reliance requirement also 
ignore the reality that fraud comes 
in many shapes and sizes. The predi- 
cate act of mail fraud reaches 
any scheme to deprive [or defraud] an- 
other of money or property by means of 
false or fraudulent pretenses, represen- 
tations, or promises. ... [T]he words “to 
defraud” in the mail fraud statute have 
the common understanding of wrongdo- 
ing one in his property rights by dishon- 
est methods or schemes, and usually sig- 
nify the deprivation of something of 


value by trick, deceit, chicane or over- 
reaching. 


And as the 11th Circuit itself has 
observed, “Schemes to defraud can 
take many forms—criminal ingenu- 
ity is an amazing, if disturbing, 
thing to behold.” Given this unfor- 
tunate yet undeniable reality, a per 
se detrimental reliance requirement 
in all civil RICO cases predicated on 
mail fraud is oversimplistic and 
nonsensical, as the entire concept of 
“reliance” has no place in a proxi- 
mate cause analysis unless the 
fraud is based upon a misrepresen- 
tation or omission of fact intended 
to introduce reliant action.® To be 
sure, if a case involves allegations 
of misrepresentations or omissions 
intended to induce reliant action, 
the concept of detrimental reliance 
plays a significant role in the proxi- 


mate causation inquiry. But there 
are countless scenarios when mails 
or wires are used as an integral com- 
ponent of frauds not based upon 
misrepresentations or omissions of 
fact intended to induce a specific 
transaction. 

Take, for example, a sophisticated 
computer fraud, implemented 
though use of the mails and wires, 
which is designed to, and does, with- 
draw funds from bank depositors’ 
accounts without their consent or 
knowledge, or accomplishes the 
theft and use of credit card informa- 
tion. Or, how about a restaurant 
chain that implements a scheme 
using fraudulent mailings directed 
at food suppliers with the intent to 
cut off a direct competitor’s inven- 
tory needs. Both scenarios involve 
elaborate schemes to defraud, facili- 
tated through use of the mails and 
wires, whose victims would have no 
direct dealing with the RICO enter- 
prise and neither would receive, nor 
detrimentally rely, on anything. But 
can one seriously argue that they 


would not suffer injury “by reason 
of” mail or wire fraud, as defined by 
the underlying criminal statute? 
Other such examples are unfortu- 
nately limited only by the ingenu- 
ity of the criminal mind. 

The 11th Circuit should abandon 
its per se detrimental reliance rule, 
and utilize flexible proximate cau- 
sation principles to determine 
whether, under a particular set of 
facts, a plaintiff’s damages were 
caused “by reason of” the alleged 
RICO scheme. And there is no rea- 
son to reinvent the wheel of proxi- 
mate causation. RICO is simply a 
statutory tort, and well-settled tort 
concepts of “proximate causation” 
should be applied in adjudicating 
what is, in reality, nothing more 
than a complex tort case. By defini- 
tion, those who are the intended vic- 
tims of a successful scheme to de- 
fraud will suffer injury as a 
foreseeable and natural conse- 
quence of the scheme. In such cases, 
courts should not hesitate to find 
proximate causation, regardless of 
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whether the mailings themselves 
were fraudulent, or regardless of 
whether fraudulent mailings were 
received or relied upon by the tar- 
gets of the fraudulent scheme. And, 
as a matter of well-established law, 
those injured as a foreseeable and 
natural consequences of a scheme 
to defraud can be proximately in- 
jured even though they were not its 
primary victims. Though it may 
sound simplistic, “if you aim at X 
and miss and hit Y instead, you are 
liable in battery to Y.”® And if a 
defendant’s RICO scheme is aimed 
at X, but is intended or likely in the 
natural sequences of events to di- 
rectly injure Y, Y has suffered an 
injury “by reason of” the scheme. 


Establishing Injury “By 
Reason of” RICO Predicate 
Acts on a Class-wide Basis 

Imposing a per se detrimental 
reliance requirement in civil RICO 
actions based on predicate acts of 
mail and wire fraud obviously im- 
pacts the ability to pursue RICO 
claims on behalf of a putative class. 
To prove this point, one need not 
look further than the opinions of the 
11th Circuit in Andrews v. Am. Tel. 
and Tel. Co., 95 F.3d 1014 (11th Cir. 
1996), and Sikes. 

Andrews involved two Rule 23(b) 
classes, in a consolidated case, one 
characterized as the “Andrews class” 
and the other as the “Harper class.” 
The Andrews class alleged that tele- 
communications carriers promoted 
“900” telephone number programs 
that were, in fact, a national gam- 
bling enterprise in violation of RICO 
and, moreover, that the defendants 
committed mail and wire fraud in 
furtherance of the unlawful enter- 
prise.’” The Harper class alleged 
that various telecommunications 
carriers committed mail and wire 
fraud, thereby violating federal 
RICO, by approving and mailing 
misleading promotional and solici- 
tation materials and by collecting 
the revenue produced by respond- 
ing callers.’' The district court cer- 
tified both classes.” 

The 11th Circuit reversed both 
class certification orders.’* Regard- 
ing the Andrews class, the court ac- 


knowledged that while a predomi- 
nant issue may be whether the de- 
fendants were involved in the opera- 
tion of illegal gambling schemes, 
“the resolution of this overarching 
common issue breaks down into an 
unmanageable variety of individual 
legal and factual issues.” In con- 
cluding that adjudication of each 
putative class member’s claim 
would require individualized in- 
quiry, the court relied upon its hold- 
ing in Pelletier and reasoned that 
because each plaintiff must demon- 
strate reliance on deceptive conduct 
in furtherance of an alleged RICO 
scheme, “[t]he class’ mail and wire 
fraud allegations . . . are not wholly 
subject to class-wide resolution.”” 
And as to the Harper certification 
order, the court similarly concluded 
that even assuming an overall 
scheme to defraud could be proven, 
“the plaintiffs would still have to 
show, on an individual basis, that 
they relied on the misrepresenta- 
tions, suffered an injury as a result, 
and incurred a demonstrable 
amount of damages.””® 

Sikes presents facts almost iden- 
tical to those involved in Andrews, 
“with one variation.”"’ Unlike 
Andrews, which involved multiple 
“900” telephone number programs, 
the plaintiffs in Sikes challenged 
only AT&T’s “Let’s Make a Deal” 
program, described as an interactive 
telephone game modeled on the 
popular game show.” Plaintiffs al- 
leged that the program violated 
RICO by, among other things, “en- 
gaging in and conspiring to engage 
in a pattern of racketeering activity 
(wire and mail fraud and illegal 
gambling) and collection of unlaw- 
ful debt.””* While the district court 
recognized that, in the 11th Circuit, 
“reliance is a necessary element of 
a civil RICO claim based on mail or 
wire fraud,”*’ it nevertheless certi- 
fied plaintiffs’ RICO claim, conclud- 
ing that “reliance could be virtually 
presumed under the facts of this 
case, as any caller who played the 
game and who was charged more 
than he or she won in prizes was 
necessarily injured ‘by reason of’ the 
game.”*! 

Reversing, the 11th Circuit once 
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again reiterated that a plaintiff in 
a civil RICO case based on predicate 
acts of mail or wire fraud must prove 
that “he relied to his detriment on 
misrepresentations made in fur- 
therance of that scheme.”*? The 
court also rejected allowing a pre- 
sumption of reliance since a pre- 
sumption, according the court, “is 
generally employed to benefit a 
party who does not have control of 
the evidence on an issue.”** The 
court believed that it would be un- 
just to employ a presumption in or- 
der to relieve the plaintiffs and pu- 
tative class members of their burden 
to show detrimental reliance inso- 
far as they were in possession of “all 
the evidence regarding that element 
of the claim.”** Yet the court left 
open the possibility of proving reli- 
ance by circumstantial evidence and 
thus did not foreclose class certifi- 
cation in all RICO class actions 
based on predicate acts of mail or 
wire fraud. And, unlike the circum- 
stances presented to the courts in 
Andrews and Sikes, many RICO 
claims involve transactions so per- 
meated by fraud that reliance either 
can be proved circumstantially or is 
simply self-proving. 

Take, for example, a case where a 
defendant, through use of the mails 
and wires, conducts a scheme to sell 
goods or services it will not, or can- 
not, deliver. This was the situation 
presented in Peterson v. H & R Block 
Tax Servs., Inc., 174 F.R.D. 78 (N.D. 
Ill. 1997), a case alleging that H & 
R Block defrauded its customers by 
inducing them to pay for tax-related 
services “that Block knew they could 
not receive.”* Under the circum- 
stances, the court reasoned that “it 
is inconceivable that the class mem- 
bers would rationally choose to pay 
a fee for a service they knew was 
unavailable,” and that “[t]he only 
logical explanation for such behav- 
ior is that the class members relied 
on the .. . representation that they 
could take advantage [of the service] 
by paying the requisite fee.”*® A 
similar situation was presented in 
Johnson v. Midland Career Inst., 
Inc., 1993 WL 420954 (N.D. Ill. Oct. 
18, 1993), where a defendant intend- 
ing to close its trade school induced 


class members to enroll and take out 
loans for tuition. The court con- 
cluded that reliance by all class 
members on the defendant’s misrep- 
resentation that they would get the 
education they paid for was conclu- 
sively demonstrated “by the simple 
fact that the class members enrolled 
and by their willingness to take on 
student loans to pay tuition.”*’ 

Other examples of cases where 
reliance either can be shown circum- 
stantially, or is self-proving, include 
situations where defendants, 
through fraudulently inflated in- 
voices, simply overcharged for goods 
or services provided.** Consider a 
case involving a multinational law 
firm engaged in a pattern of uniform 
overbilling implemented through 
the mailing of fraudulent invoices 
reflecting time and costs never ex- 
pended. In a class action brought by 
the firm’s clients, it would be totally 
unnecessary to try the issue of det- 
rimental reliance on an individual 
basis, as “[a] transaction may of it- 
self and by itself furnish the most 
satisfying proof of fraud, so conclu- 
sive as to outweigh the answer of 
the defendant and even the evidence 
of witnesses.”*° If a client pays such 
an invoice, that obviously means the 
client relied on the invoice, and “to 
conclude otherwise would deny hu- 
man nature,” resulting in “an ab- 
surd conclusion.”” 

Perhaps the most obvious ex- 
amples of cases where reliance is self- 
proving involve massive, investment- 
related frauds, such as the 
all-too-often-encountered ponzi 
scheme.°! Once it is established that 
a class of targeted persons suffered 
injury at the hands of a totally 
fraudulent enterprise, it is obviously 
unnecessary to require that each 
class member “prove” that they would 
not having knowingly consented to 
theft. As the Supreme Court suc- 
cinctly put it: “Who would knowingly 
roll the dice in a crooked crap 
game?””” 


Conclusion 

Today’s sophisticated schemes to 
defraud, and even many that are 
less sophisticated, are not all 
dressed alike. Some, of course, re- 


semble traditional frauds and are 
accomplished through a misrepre- 
sentation or omission of material 
fact directed at the intended victim. 
In such cases, it may be appropriate 
to employ the concept of “detrimen- 
tal reliance” in determining whether 
injury was sustained “by reason of” 
the fraud; for if the misrepresenta- 
tion was not relied upon, or if receipt 
of the omitted information would not 
have caused the plaintiff to act dif- 
ferently, proximate causation is ab- 
sent. But many RICO schemes injure 
their intended victims in less direct 
and more creative ways, and in such 
cases, the concept of detrimental re- 
liance has no place in an analysis of 
proximate causation. 

Furthermore, complex schemes to 
defraud often target large groups of 
victims, who are not in a position to 
seek redress on an individual basis. 
Many of these cases present the 
quintessential template for Rule 23 
class certification. Courts should not 
cavalierly rely upon rigid rules of 
law, such as a per se requirement of 
detrimental reliance, in summarily 
refusing to certify all RICO cases. 
Determining whether a particular 
case is appropriate for class treat- 
ment requires an analysis of the 
particular claims raised, focusing on 
whether they can be established 


through class-wide proof. Some 
RICO cases are clearly amenable for 
class treatment, while others are 
not. RICO cases, just like contract 
cases, antitrust cases, and securities 
cases, are not all created equal, and 
class certification should turn on 
whether the particular case satisfies 
the elements of Rule 23. This is per- 
haps best illustrated by Judge 
Moreno’s recent opinion in Jn re 
Managed Care Litigation, 209 F.R.D. 
678, 689-92 (S.D. Fla. 2002), in 
which the court, relying in large part 
on Sikes, refused to certify a RICO 
class action brought on behalf of 
HMO subscribers based upon al- 
leged acts of fraud intended to in- 
duce reliant action (i.e., enrolling in 
managed healthcare). The court, 
however, did certify a separate 
RICO claim brought on behalf of a 
class of health care providers based 
upon an alleged “common fraudu- 
lent scheme designed to systemati- 
cally obstruct, reduce, delay and 
deny payments and reimburse- 
ments to health care providers.” 
Although both were RICO claims 
the court appropriately analyzed 
each separately to determine 
whether they satisfied the require- 
ments of Rule 23. O 
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More Flexible Cleanup in Florida: 
RCRA Corrective Action Reforms 


by Ralph A. DeMeo, Michael P. Petrovich, and Matthew L. Hicks 


he Resource Conserva- 
tion and Recovery Act 
(RCRA), 42 U.S.C. §6901 
et seq., the comprehen- 
sive program which regulates the 
management of hazardous waste, 
has undergone significant reform 
within the past few years. At the 
core of the reforms is “Results- 
Based Corrective Action,” which fo- 
cuses on remediation outcomes 
rather than unnecessary adminis- 
trative process. This includes “set- 
ting cleanup goals, providing pro- 
cedural flexibility in how goals are 
met, inviting innovative technical 
approaches, focusing data collec- 
tion, and letting owner/operators 
undertake cleanup action with re- 
duced Agency oversight, where ap- 
propriate.”’ These reforms are de- 
signed to facilitate faster and more 
cost-effective cleanup while still 
protecting human health and the 
environment. These reforms are 
also consistent with the Florida 
Department of Environmental 
Protection’s (DEP) policy of “more 
protection, less process.” 

This article will highlight the 
most important recent RCRA cor- 
rective action reforms with empha- 
sis on DEP’s contaminated media 
guidance. This article also will ex- 
plain how these reforms should 
translate into faster and less costly 
cleanup of contaminated sites in 
Florida. 


Background 

The RCRA corrective action pro- 
gram is located in §3004(u) and (v) 
of the RCRA Hazardous and Solid 
Waste Amendments (HSWA) of 


The RCRA corrective 
action reforms 
outlined in this 

article are among 
the most important 
changes in 
environmental law 
during the past 
several years. 


1984. The U.S. Environmental Pro- 
tection Agency granted the State of 
Florida final authority to imple- 
ment the RCRA corrective action 
program on September 18, 2000.” 
EPA’s RCRA corrective action pro- 
gram is designed to remove con- 
tamination and contamination 
sources at treatment, storage, and 
disposal facilities. At the time 
Florida received authorization to 
implement the program there were 
124 facilities subject to RCRA cor- 
rective action in Florida. Other ex- 
isting and new facilities are poten- 
tially subject to this program. 
Corrective action provides chal- 
lenges for owner/operators and pro- 
gram managers due to the unique 
circumstances of each site. Differ- 
ent wastes, multiple generators, 
and fragmented sites with unique 
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hydrogeological conditions all make 
for challenging cleanup scenarios. 
The multitude of unfinished clean- 
ups have forced regulators to build 
more efficiencies into the corrective 
action program. 


Corrective Action Reforms 

Remedial Action Plans and 
HWIR-Media 

For years hazardous waste gen- 
erated at cleanup sites was subject 
to the full suite of regulations un- 
der RCRA Subtitle C. The base 
RCRA program is prevention-ori- 
ented and written broadly to apply 
minimum standards for the man- 
agement of hazardous waste na- 
tionwide. Prevention-oriented pro- 
grams have different objectives and 
incentives than response-oriented 
programs such as Superfund and 
RCRA Corrective Action and EPA 
recognized that Subtitle C require- 
ments were inappropriate for 
cleanup projects. 

On November 30, 1998, EPA pub- 
lished its Hazardous Remediation 
Waste Management Requirements 
(HWIR-Media) rule that creates 
five new requirements for RCRA 
hazardous remediation wastes 
treated, stored, or disposed during 
cleanup actions.’ First, the HWIR- 
Media rule streamlines the RCRA 
permitting process for cleanup 
wastes treated, stored, or disposed 
during cleanup through the cre- 
ation of remedial action plans 
(RAPs), which are special RCRA 
permits that authorize the treat- 
ment, storage, or disposal of hazard- 
ous remediation waste. Second, the 
HWIR-Media rule releases facili- 


ties permitted under this new pro- 
cess from facility-wide corrective 
action requirements. Third, the 
HWIR-Media rule creates a new 
type of unit called a “staging pile” 
that allows for flexibility in storing 
remediation wastes during cleanup. 
Fourth, dredged materials managed 
under the Marine Protection, Re- 
search, and Sanctuaries Act or the 
Clean Water Act are excluded from 
RCRA Subtitle C requirements. Fi- 
nally, the HWIR-Media rule pro- 
vides for an expedited authorization 
process for states updating their 
RCRA programs to incorporate fed- 
eral RCRA revisions. 

RAPs are arguably the most in- 
novative corrective action reform in 
recent years. Prior to the creation 
of the RAP, facility owners and op- 
erators who wished to treat, store, 
or dispose of remediation waste on- 
site had to obtain an RCRA permit 
and comply with all the require- 
ments that come with an RCRA per- 
mit including facility-wide correc- 
tive action. RAPs are a special form 
of permit specifically tailored to 
cleanup scenarios that provide a 
more streamlined permitting and 
approval process while maintaining 
the minimum statutory public par- 
ticipation requirements. RAPs allow 
facility owners and operators to 
manage remediation waste where it 
is excavated or treated without hav- 
ing to perform corrective action at 
the entire facility. The RAP is de- 
signed for the management of haz- 
ardous remediation wastes as op- 
posed to as-generated wastes and 
does not affect when a traditional 
RCRA permit is required. 

CAMU Amendments 

Corrective action management 
units (CAMUs) were authorized by 
rule in 1993 to facilitate cleanup at 
remediation sites by exempting the 
on-site management of cleanup 
wastes from land disposal restric- 
tions and minimum technology re- 
quirements.’ On December 21, 2001, 
EPA published a final rule that 
amends the 1983 CAMU rule in six 
ways which, according to EPA, pro- 
vide more specific regulatory stan- 
dards while continuing to “remove 
the disincentives to cleanup that 


result from applying RCRA regula- 
tions for as-generated wastes to 
cleanup wastes.” 

The final rule establishes a spe- 
cific definition for wastes eligible for 
placement in CAMUs. The definition 
of “CAMU-eligible wastes” includes 
hazardous and nonhazardous 
wastes generated on-site and man- 
aged for implementing cleanup, dis- 
tinguishes between as-generated 
and cleanup wastes, includes intact 
and substantially intact tanks, al- 
lows for nonhazardous, as-gener- 
ated wasted to be placed in CAMUs 
if such placement would facilitate 
treatment or the performance of the 
CAMU, and allows the regional ad- 
ministrator to disallow the place- 
ment of certain types of waste in 
CAMUs. 

The final rule also establishes 
more detailed minimum design and 
operation standards for CAMUs in 
which wastes will remain in place 
after closure. These design and op- 
eration standards include minimum 
liner requirements for new, ex- 
panded, or replacement liners, mini- 
mum design criteria for CAMU caps, 
and corrective action for any re- 
leases from CAMUs to groundwater. 

The final rule further establishes 
specific treatment standards for 
wastes placed in CAMUs. The treat- 
ment standards for CAMU-eligible 
waste apply only to “principal haz- 
ardous constituents” (constituents 
that the regional administrator de- 
termines pose a risk to human 
health and the environment at lev- 
els substantially higher than the 
cleanup levels and goals at the site). 
Under the final rule, principal haz- 
ardous constituents must be treated 
to national minimum treatment 
standards which can be adjusted by 
the regional administrator through 
“adjustment factors” to reflect site- 
specific conditions. 

In addition, the final rule estab- 
lishes more specific information re- 
quirements for CAMU applications 
and provides for notice and hearing 
opportunities for members of the 
public living within the vicinity of 
the CAMU. Also, the final rule es- 
tablishes new requirements for 
CAMUs used only to treat or store 


cleanup wastes. CAMUs used only to 
treat or store cleanup wastes are sub- 
ject to the design, operating, and clo- 
sure standards of staging piles unless 
the CAMU exceeds the staging pile 
time limit of two and one-half years. 
Furthermore, the final rule “grand- 
fathers” certain CAMUs allowing 
them to operate under the 1993 
CAMU rule. The grandfathering pro- 
vision applies to CAMUs that re- 
ceived approval prior to the effective 
date of the final rule. The grandfa- 
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ther provision also applies to 
CAMUs for which substantially 
complete applications were submit- 
ted to EPA on or before 90 days af- 
ter the publication of the August 22, 
2000 proposed rule. 

In addition to the amendments 
listed above, the final rule amends 
the regulations for “staging piles” to 
allow for physical operations such 
as mixing or blending which are in- 
tended to prepare wastes for subse- 
quent management or treatment. 
The final rule also adds a new pro- 
vision allowing off-site placement of 
hazardous CAMU-eligible waste in 
hazardous waste landfills, if they 
are treated to meet CAMU treat- 
ment standards. Finally, the final 
rule grants states that were autho- 
rized to administer the 1993 CAMU 
rule interim authorization and ex- 
pedites the authorization process for 
states not yet authorized for the 
1993 CAMU rule. 

Post-closure Alternatives 

After years of experience imple- 
menting RCRA corrective action, 
EPA discovered regulatory ineffi- 
ciencies with certain RCRA closure 
scenarios. Sites where RCRA regu- 
lated units and solid waste manage- 
ment units (SWMUs) or areas of 
concern had both contributed to a 
release of hazardous constituents to 
the soil and groundwater were sub- 
ject to two different sets of RCRA 
requirements—closure require- 
ments at the regulated unit and cor- 
rective action requirements at 
SWMuUs (or areas of concern)—even 
though a single release had oc- 
curred. EPA was concerned that this 
“dual regulatory structure [would] 
unnecessarily impede cleanups.” 

On October 22, 1998, EPA pub- 
lished a final rule that provides flex- 
ibility to combine the two sets of 
requirements by _ allowing 
nonpermitted land disposal units 
requiring post-closure care to use 
alternative authorities in lieu of 
post-closure permits and allowing 
EPA and authorized states to re- 
place the regulatory requirements 
of 40 CFR Parts 264 and 265, Sub- 
part F (groundwater monitoring), 
Subpart G (closure and post-clo- 
sure), and Subpart H (financial re- 


sponsibility) at permitted facilities 
with alternative corrective action 
authorities where a) the regulated 
unit is situated among SWMUs (or 
areas of concern), b) a release has 
occurred, and c) both the regulated 
unit and one or more SWMUs (or 
areas of concern) are suspected of 
contributing to the release. The al- 
ternative standards for permitted 
facilities are to be issued in the per- 
mit or an enforceable document ref- 
erenced the permit. According to the 
final rule preamble, “EPA and au- 
thorized states may develop the 
cleanup requirements for the regu- 
lated unit and SWMUs under non- 
permit authorities, such as 
CERCLA or a state superfund stat- 
ute, but they must incorporate them 
into the permit, or incorporate them 
into an enforceable document, which 
is referenced in the permit.”° 

Elimination of Closure Permits in 
Florida 

In Florida, a person who conducts 
hazardous and solid waste cleanup 
must first obtain a permit before 
closing down a facility. House Bill 
1425, passed in 2000, amended the 
laws of the state to provide for a 
clean closure plan approval or a post 
closure permit to be obtained in- 
stead of a closure permit. This bill 
brings Florida law into conformance 
with the federal Results-Based Cor- 
rective Action program by requiring 
closure plans and post closure per- 
mits rather than closure permits. 
F.S. §403.087 is amended to reflect 
the fee that may be charged for a 
post closure permit or clean closure 
plan approval.’ F.S. §403.722, which 
requires individuals to first obtain 
a permit prior to constructing, modi- 
fying, or closing a hazardous waste 
facility has also been changed so 
that it now applies to postclosure 
permits or clean closure plan ap- 
proval.* 

LDR Phase IV Rule 

Hazardous wastes and media 
must meet certain treatment re- 
quirements before being land dis- 
posed. These land disposal restric- 
tions (LDRs) have traditionally 
required treatment of hazardous 
wastes to the best demonstrated 
available technology (BDAT). Origi- 
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nally, LDRs were developed for pure, 
industrial hazardous waste.° Appli- 
cation of LDRs to contaminated soils 
left remediation managers with two 
choices: cap and treat hazardous 
contaminated soil in place in order 
to avoid having to comply with 
LDRs, or excavate the soil and treat 
it to the full extent of BDAT. This 
situation created an incentive on the 
part of remediation officials to se- 
lect remedies that minimize the 
application of LDRs. 

To prevent this situation, EPA is- 
sued the Phase IV rule which estab- 
lished a new treatability group— 
contaminated soils—as well as 
LDRs designed specifically for that 
treatability group. The soil treat- 
ment standards developed by EPA 
can be achieved using a variety of 
treatment technologies rather than 
the “best” technology required by 
the BDAT. The soil treatment stan- 
dards require that the concentra- 
tions of hazardous constituents in 
contaminated soils be reduced by 90 
percent or be reduced to a level 
equal to 10 times the universal 
treatment standards (UTS), which- 
ever is greater. This is commonly 
referred to as “90% capped at 10 
times UTS.” 

The land disposal restriction treat- 
ment requirements promulgated in 
the LDR Phase IV rule are prima- 
rily technology-based. The LDR 
Phase IV rule provides a variance 
from these technology-based stan- 
dards when EPA or an authorized 
state make a site-specific determi- 
nation that “compliance with the 
treatment standards would result in 
treatment beyond the point at which 
short- and long-term threats to hu- 
man health and the environment are 
minimized. This allows a site-spe- 
cific, risk-based determination to 
supersede the technology-based LDR 
treatment standards under certain 
circumstances.”"” 


DEP Contaminated 
Media Policy 

The cleanup of contaminated sites 
throughout the state is a costly en- 
deavor and a significant portion of 
that cost is attributable to the 
proper treatment, storage, and dis- 
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posal of polluted soil and groundwa- 
ter—contaminated media. The age- 
old question of how clean is clean 
has real dollars attached to it and 
property owners have incentive to 
demonstrate to state regulators that 
their soil and groundwater contain- 
ing a hazardous waste do not 
present a threat to human health 
and the environment and thus 
cleanup activities should terminate. 
The recently published DEP con- 
taminated media policy provides 
two mechanisms whereby a prop- 
erty owner can demonstrate to DEP 
that its hazardous waste-contami- 
nated media does not pose such a 
threat. 

Background 

In order to understand how haz- 
ardous waste contaminated media 
are captured in the regulatory net 
of state and federal agencies, a quick 
primer on RCRA hazardous waste 
rules is needed. Under RCRA there 
are three types of hazardous wastes: 
characteristic hazardous wastes, 
listed hazardous wastes, and mix- 
tures of solid waste and hazardous 
waste (also known as the “mixture 
rule”).'' A characteristic hazardous 
waste remains hazardous until it no 
longer contains a hazardous char- 
acteristic. A listed hazardous waste 
remains hazardous unless a genera- 
tor is successful in having it 
“delisted” by means of a formal pe- 
tition process. Hazardous waste 
mixtures of characteristic hazard- 
ous waste remain hazardous as long 
as the mixture exhibits a character- 
istic. Hazardous waste mixtures of 
listed hazardous waste remain haz- 
ardous as regardless of the amount 


of hazardous constituent. 

A hazardous waste is, by defini- 
tion, a solid waste. Soil, groundwa- 
ter, and other environmental media 
in situ in the environment are not 
hazardous waste when mixed with 
hazardous constituents because en- 
vironmental media do not fall 
within the definition of solid waste. 
Nevertheless, EPA has developed 
the “contained-in policy” whereby 
mixtures of environmental media 
and hazardous waste are treated as 
a hazardous waste as long as the 
media contain hazardous waste. 

Contained-in Determinations 

According to EPA, environmental 
media contaminated with hazard- 
ous waste no longer “contain” haz- 
ardous waste: when they no longer 
exhibit a characteristic of hazard- 
ous waste, and when concentrations 
of hazardous constituents from 
listed hazardous wastes are below 
health-based levels.!” 

In the case of media that are contami- 
nated by listed hazardous waste, current 
EPA guidance recommends that con- 
tained-in determinations be made based 
on direct exposure using a reasonable 
maximum exposure scenario and that 
conservative, health-based standards be 
used to develop the site-specific health- 
based levels of hazardous constituents 
below which contaminated environmen- 


tal media would be considered to no 
longer contain hazardous waste.'® 


Contained-in Determinations vs. 
LDR Requirements 

There is some tension between 
contained-in determinations and 
LDR treatment requirements. In 
Chemical Waste Management Inc. v. 
EPA, 976 F.2d 2, 13, 14 and 24 (D.C. 
Cir. 1992), the U.S. Court of Appeals 
for the D.C. Circuit held that land 


disposal prohibitions attach at the 
point that a hazardous waste is gen- 
erated and continue to apply until 
threats posed by land disposal of the 
waste are minimized (until LDR 
treatment standards are met). In 
Hazardous Waste Treatment Coun- 
cil v. EPA, 886 F.2d 355, 362-64 
(D.C. Cir. 1989), the U.S. Court of Ap- 
peals for the D.C. Circuit held that 
technology based LDR treatment 
standards are permissible means of 
implementing RCRA §3004(m) pro- 
vided they do not require treatment 
beyond the point at which threats 
to human health and the environ- 
ment are minimized. 

Remediation officials who are suc- 
cessful in obtaining a contained out 
determination for their contami- 
nated media may still be subject to 
the regulatory burden of LDRs even 
though the media no longer contain 
hazardous waste. Whether a person 
must meet this dual regulatory bur- 
den depends on the type of hazard- 
ous waste that has combined with 
the media and the point at which 
the LDRs attach. The following prin- 
ciples, taken from the preamble to 
the LDR Phase IV rule, should be 
considered any time a decision is 
made as to the proper management 
of contaminated environmental 
media: 1) land disposal restrictions 
only attach to prohibited hazardous 
waste (or hazardous contaminated 
soil) when it is a) generated and b) 
placed in a land disposal unit; 2) 
once a decision has been made to 
generate and re-land-dispose con- 
taminated soils, LDRs generally 
only apply to contaminated soils 
that contain hazardous waste.* 
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EPA considers soil to contain haz- 
ardous waste: a) when it exhibits a 
characteristic of hazardous waste 
and b) when it is contaminated by 
certain concentrations of constitu- 
ents from listed hazardous waste; 
and 3) once LDRs attach (generally, 
at the point of generation, see First 
Principal) to any given hazardous 
waste or volume of hazardous con- 
taminated soil, the LDR treatment 
standards continue to apply until 
they are met. 

Contained-out Determinations 
and LDR/UTS Variances under 
Florida Guidance 

On August 21, 2002, DEP issued 
its revised guidance for managing 
contaminated media. The revised 
guidance incorporates Phase IV 
land disposal requirements, risk- 
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based concentration screening cri- 
teria, and a format/checklist for a 
contained out determination and 
LDR/UTS variance request. Con- 
taminated environmental media 
can become subject to regulation 
under RCRA if they contain haz- 
ardous waste. Contaminated me- 
dia contain hazardous waste when 
they exhibit a characteristic of 
hazardous waste or when they are 
contaminated with listed hazard- 
ous waste at concentrations of haz- 
ardous constituents that are above 
residential/uncontrolled exposure 
health-based cleanup target levels. 
The guidance applies to sites that 
generated contaminated media 
through site investigation, correc- 
tive action, or other remediation 
activities where cleanup is over- 
seen by DEP. The guidance super- 
sedes DEP’s July 27, 1995, memo- 
randum on the management of 
contaminated media under RCRA. 
However, it supplements the Sep- 
tember 7, 1999, EPA Region 4 up- 
dated guidance document on con- 
taminated media, and does not 
change or supercede specific 
RCRA, CERCLA, or other regula- 
tory requirements. 

DEP’s Management of Contami- 
nated Media Under RCRA in- 
cludes several case studies which 
help demonstrate the effect of con- 
tained-out determinations and/or 
a state LDR/UTS variances on 
soils contaminated with hazard- 
ous wastes under various man- 
agement scenarios. These cases 
assume that hazardous waste 
soils have been generated and the 
residential cleanup target level 
(residential CTL), the industrial 
cleanup target level (industrial 
CTL), and/or the land disposal 
restriction universal treatment 
standard (LDR/UTS) concentra- 
tion may be exceeded either be- 
fore or after treatment. 


Conclusion 

The RCRA corrective action re- 
forms outlined above are among the 
most important changes in environ- 
mental law during the past several 
years. If these results-based reforms 
are implemented properly by the fa- 
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cilities and regulators, they can pro- 
vide a template for future improve- 
ments in environmental regulation. 
This in turn will result in expedi- 
tious and cost-effective cleanup of 
contaminated sites in Florida, which 
benefits the environment and pub- 
lic health and safety. O 
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Estate of Thompson: 
Respecting the Formalities of the 
Family Limited Partnership 


state planners consistently 

utilize the family limited 

partnership (FLP) as an ad- 

vanced planning technique 
for qualified clients. Although an es- 
tate plan involving an FLP can pro- 
duce favorable estate and gift tax 
results (i.e., because of the appli- 
cable valuation discounts), as well 
as beneficial nontax results (i.e., 
asset protection, consolidation of 
assets, etc.), FLPs are often scruti- 
nized by the Internal Revenue Ser- 
vice. Such scrutiny is evident based 
upon the recent flurry of case law 
addressing the treatment of FLPs 
for federal estate and gift tax pur- 
poses.' The Tax Court, in Estate of 
Theodore R. Thompson v. Commis- 
sioner, T.C. Memo 2002-246, re- 
cently determined that a decedent 
retained sufficient possession and 
enjoyment of property transferred 
to two FLPs during his lifetime to 
warrant inclusion of such trans- 
ferred property in his estate upon 
his death for federal estate tax pur- 
poses. This article discusses the 
facts and circumstances surround- 
ing the FLPs in Thompson and em- 
phasizes the importance of the 
proper formation and maintenance 
of FLPs for federal estate and gift 
tax purposes.” This article also in- 
cludes a checklist that can be used 
by practitioners and their clients to 
ensure that FLPs are properly 
maintained. 


Facts of Thompson 

Theodore R. Thompson executed 
a durable power of attorney in fa- 
vor of his children, Robert Thomp- 
son and Betsy Turner.’ In an effort 
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to reduce their father’s estate tax 
exposure, Robert and Betsy con- 
sulted with various advisors‘ re- 
garding the establishment of two 
FLPs on behalf of Mr. Thompson 
and his two children and their fami- 
lies: the Turner Partnership 
(“Turner FLP”) and the Thompson 
Partnership (“Thompson FLP”). 

e¢ Turner FLP 

The Turner FLP was established 
under Pennsylvania law for the 
benefit of Betsy and her husband, 
George Turner, and their family. 
The Turner Corporation was the 
corporate general partner, owning 
a 1.06 percent interest in the 
Turner FLP. Mr. Thompson was a 
95.4 percent limited partner and 
Mr. Turner was a 3.54 percent lim- 
ited partner. Regarding the Turner 
Corporation, Mr. Thompson owned 


490 shares, Betsy and Mr. Turner 
each received 245 shares and an un- 
related tax-exempt entity received 
the remaining 20 shares. The 
Turner FLP and Turner Corpora- 
tion were formed on April 21, 1993, 
and were funded in the same year. 

The Turner FLP was funded as 
follows: Mr. Thompson contributed 
marketable securities with an ap- 
proximate value of $1,286,000 in 
addition to notes receivable from 
Betsy’s children. Mr. Turner con- 
tributed $1,000 in cash and real 
property located in Vermont with a 
value of $49,000. The Turner Cor- 
poration issued a non-interest-bear- 
ing note in favor of Mr. Thompson 
for its interest in the Turner FLP. 

Thompson FLP 

The Thompson FLP was estab- 
lished under Colorado law for the 
benefit of Robert and his family. The 
Thompson Corporation was the cor- 
porate general partner, owning a 
1.01 percent interest. Mr. Thomp- 
son was a 62.27 percent limited 
partner and Robert was a 36.72 
percent limited partner. Regarding 
the Thompson Corporation, Mr. 
Thompson and Robert each owned 
490 shares and Robert H. Thomp- 
son, an unrelated party, received 
the remaining 20 shares. Like the 
Turner entites, the Thompson FLP 
and Thompson Corporation were 
formed on April 21, 1993, and were 
funded in the same year. 

The Thompson FLP was funded 
as follows: Mr. Thompson contrib- 
uted marketable securities with an 
approximate value of $1,118,500 in 
addition to notes receivable from 
Robert’s family members. Robert 
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contributed his interest in mutual 
funds with an approximate value of 
$372,000 and his Norwood ranch, 
which was appraised at $460,000. 
¢ Mr. Thompson’s Federal Estate 
Tax Return and Notice of Deficiency 

Mr. Thompson died on May 15, 
1995. On Mr. Thompson’s federal es- 
tate tax return, his 87.85 percent’ 
limited partnership interest in the 
Turner FLP was valued at $875,811 
and his 54.12 percent* limited part- 
nership interest in the Thompson 
FLP was valued at $837,691. Re- 
garding Mr. Thompson’s interest in 
the Turner Corporation, his 490 
shares were valued at $5,190 and 
his 490 shares in the Thompson 
Corporation were valued at $7,888. 
All of the above interests that were 
reported on Mr. Thompson’s federal 
estate tax return were determined 
by applying a 40 percent minority 
interest and lack of marketability 
discount to the FLP assets. Addi- 
tionally, Mr. Thompson’s federal es- 
tate tax return reported $19,324 as 
his prior taxable gifts. Such prior gifts 
reflected Mr. Thompson’s gifts of 
Turner FLP and Thompson FLP lim- 
ited partnership units, the values of 
which were also determined using the 
same 40 percent minority interest and 
lack of marketability discount. 

The IRS issued a notice of defi- 
ciency in the amount of $707,054. 
The values of Mr. Thompson’s entity 
interests as reported on his federal 
estate tax return were adjusted as 
follows: The Thompson FLP inter- 
est was increased to $1,396,152; the 
value of the Turner FLP interest 
was increased to $1,717,977; the 
Thompson Corporation interest was 
increased to $13,977; and the 
Turner Corporation interest was 
decreased to $4,094. 


Estate’s Position 

The estate’s position was that the 
value of Mr. Thompson’s limited 
partnership interests in the Turner 
and Thompson FLPs was included 
in Mr. Thompson’s estate, not the 
underlying assets transferred to the 
FLPs. Additionally, the estate con- 
tended that the value of such inter- 
ests for federal estate tax reporting 
purposes should be determined by 


reducing Mr. Thompson’s propor- 
tionate share of the fair market 
value of the FLPs’ assets at the date 
of transfer by a 40 percent discount 
for lack of marketability and control. 


IRS’ Position 

The IRS contended that the full 
fair market value of the assets con- 
tributed to the FLPs should be in- 
cluded in Mr. Thompson’s gross es- 
tate. Such contention was based 
upon two theories. The first theory 
suggested that the FLPs lacked eco- 
nomic substance and should be dis- 
regarded.’ If the FLPs were recog- 
nized as valid entities, the second 
theory suggested that Mr. 
Thompson’s retention of the eco- 
nomic benefit and control over the 
assets transferred to the FLPs war- 
ranted the inclusion of such assets 
in his gross estate under §2036(a) 
of the Code. 


Tax Court’s Opinion 

The Tax Court agreed with the 
IRS that Mr. Thompson retained the 
enjoyment and economic benefit of 
the property he transferred to the 
FLPs. Specifically, the court recog- 
nized that an “implied agreement” 
existed between Mr. Thompson, 
Betsy, Robert, and Mr. Turner 
whereby Mr. Thompson would re- 
tain the benefit and enjoyment of 
the assets transferred to the FLPs 
during his lifetime.* Such implied 
agreement was inferred by the court 
based upon the following facts. 

First, before and after the forma- 
tion of the FLPs, Betsy and Robert 
consulted with the financial advi- 
sors regarding Mr. Thompson’s ac- 
cessibility to assets in the FLPs for 
purposes of continuing his practice 
of gift giving around Christmas time 
to various family members. Based 
upon such consultations, distribu- 
tions were made from the FLPs in 
1993, 1994, and 1995 to Mr. Thomp- 
son in order for him to continue such 
gifting practice.° 

Second, Mr. Thompson trans- 
ferred the majority of his assets to 
the FLPs retaining an insufficient 
amount for his support. Thus, a dis- 
tribution from the FLPs would be 
necessary, and was made, to satisfy 
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Mr. Thompson’s personal expenses. 
Emphasizing these distributions to 
support the determination of inclu- 
sion of the FLPs’ assets in Mr. 
Thompson’s gross estate, the court 
reasoned as follows: 

[D]Jecedent’s outright transfer of the vast 
bulk of his assets to the partnerships 
would have deprived him of the assets 
needed for his own support. Thus, the 
transfers from the partnerships to de- 
cedent can only be explained if decedent 
had at least an implied understanding 
that his children would agree to his re- 
quests for money from the assets he con- 
tributed to the partnerships, and that 
they would do so for as long as he lived.'° 


Third, although assets were “for- 
mally” transferred from Mr. Thomp- 
son to the FLPs, there was no mean- 
ingful change in the composition of 
the asset portfolio nor in Mr. 
Thompson’s relationship to the as- 
sets. Thus, as Mr. Thompson contin- 
ued to be the “principal economic 
beneficiary” of the contributed prop- 
erty after such contribution, the 
court recognized that only a “legal 
title” change occurred with respect 
to the property transferred.'! Spe- 


cifically, the court stated that: 


[T]he general purpose of the statute was 
to include in a decedent’s gross estate 
transfers that are essentially testamen- 
tary—i.e., transfers which leave the 
transferor a significant interest in or 
control over the property transferred 
during his lifetime .... By taxing essen- 
tially testamentary transactions, 
§2036(a) prevents circumvention of fed- 
eral estate tax by use of schemes which 
do not significantly alter lifetime ben- 
eficial enjoyment of property supposedly 
transferred by a decedent .... The ap- 
plicability of §2036(a), therefore, is not 
controlled by the various niceties of the 
art of conveyancing, .. . but is instead 
dependent upon the nature and opera- 
tive effect of the transfer.'* 


The estate contended that 
§2036(a) of the Code should not ap- 
ply to Mr. Thompson’s transfer of 
property to the FLPs because such 
transfer was a bona fide sale for 
adequate and full consideration. The 
Tax Court rejected this argument, 
stating that the property trans- 
ferred to the FLPs was not required 
to support a valid business enter- 
prise, but was merely “recycled,” 
meaning that the form of ownership 
of the property had changed (from 
individual ownership to entity own- 


ership), but Mr. Thompson’s rela- 
tionship to such assets had not." 

Mr. Thompson, in addition to the 
other family members, engaged in 
this “recycling” of their assets 
through the FLPs. The assets con- 
tributed to the FLPs were not pooled 
with the other partner’s contribu- 
tions. Specifically, although the 
partner transferred property to the 
FLP, he or she continued to receive 
the sole benefit of income generated 
by such property after the contribu- 
tion rather than having income gen- 
erated by the FLP property dis- 
bursed to the partners in accordance 
with their partnership percent- 
ages." 

The Tax Court held in favor of the 
IRS and summarized the problem- 
atic nature of the formation and 
maintenance of the FLPs as follows: 
In the final analysis, neither decedent 
nor his family conducted the partner- 
ships in a businesslike manner. None of 
the parties involved in the partnerships 
joined together with the intent to either 
form business enterprises or otherwise 
to conduct any trade or business. The 
partnerships did not engage in transac- 
tions with anyone outside the family; 
loans’ and gifts were made to family 
members only. The lending activities of 
the partnerships lacked any semblance 
of legitimate business transactions. This 
exclusivity might be consistent with 
decedent’s generosity towards his fam- 
ily members, but it was inconsistent 
with any valid business operation. In 
reality, these loans continued to be tes- 
tamentary in nature, using decedent’s 
money as a source of financing for the 
needs of individual family members, not 
for business purposes.'® 


Impact of Thompson 
on Proper Formation 
and Maintenance of FLPs 
When properly established and 
maintained, the estate and gift tax 
savings generated by an FLP should 
be substantial.'’ For example, in 
Thompson, if the 40 percent dis- 
counts applied by the estate were 
respected, Mr. Thompson’s interest 
in the Turner FLP would have been 
valued at $875,811, rather than the 
$1,717,977 asserted by the IRS in 
the notice of deficiency (a difference 
of $842,166); Mr. Thompson’s inter- 
est in the Thompson FLP would 
have been valued at $837,691, 
rather than the $1,396,152 asserted 


by the IRS in the notice of deficiency 
(a difference of $558,451).'° Thus, 
the Thompson decision should be 
used as a lesson to estate planners 
and their clients of the importance 
of the proper establishment and 
maintenance of the partnership in 
order to avoid a potential adverse 
result. The following items, some of 
which were problematic in Thomp- 
son, are crucial for the proper main- 
tenance of an FLP: 

1) Maintenance of separate ac- 
counts for the FLP and the corporate 
general partner to promote the busi- 
ness enterprise. Once the FLP and 
the corporate general partner (the 
“corporation”) are established, each 
entity should have a separate ac- 
count and a separate taxpayer iden- 
tification number.'’® It is essential 
that assets the limited partners and 
shareholders of the corporation may 
have in other accounts (i.e., indi- 
vidual and/or trust accounts) not be 
commingled with assets in these 
entity accounts, and vice versa. It is 
also absolutely critical that assets 
in these entity accounts not be used 
for personal purposes. Additionally, 
for all corporate transactions, the 
president of the corporation should 
act (and sign, where applicable) in 
such capacity on behalf of the cor- 
poration. Regarding any FLP trans- 
action, the president of the corpora- 
tion, general partner of the FLP, 
should act (and sign, where appli- 
cable) in such capacity on behalf of 
the FLP. 

It is crucial for the client to un- 
derstand that the corporation and 
FLP are legitimate business enter- 
prises and should be treated as such. 
In that regard, assets in the corpo- 
ration and FLP should never be used 
to satisfy the personal obligations 
and/or expenses of limited partners 
and/or shareholders of the corpora- 
tion. For example, in Thompson, as- 
sets in the FLP were distributed to 
Mr. Thompson to promote his estab- 
lished plan of gift giving to various 
family members. This was not 
viewed as a legitimate business ob- 
ligation warranting a distribution 
from the FLP. Again, FLP and cor- 
poration expenses should be paid 
from the appropriate entity account; 


personal expenses should be paid 
and satisfied, respectively, from non- 
entity accounts. 

2) Distributions from, and addi- 
tions to, the partnership. The goal of 
creating an FLP is not to render the 
assets within it inaccessible. Typi- 
cally, the FLP’s partnership agree- 
ment provides that the president of 
the corporation, the general partner 
of the FLP, has the sole authority to 
determine when distributions 
should be made from the FLP. How- 
ever, such distributions cannot be 


Proskauer Rose 

is pleased to 
announce that 
Kimberly L. Barbar 
has joined the firm 


as Senior Counsel in 


the Corporate 


Department. 


Ms. Barbar will reside in 
the firm's Boca Raton 
Office and will focus on 
commercial real estate 
and on business con- 
tracts including com- 
mercial aircraft leasing 
and financing. 


www.proskauer.com 


NEW YORK | LOS ANGELES | 
WASHINGTON | BOCA RATON | 
NEWARK | PARIS 


THE FLORIDA BAR JOURNAL/MARCH 2003 53 


» 
= 


disbursed to any individual of the 
president’s choosing. Distributions 
should be made in accordance with 
the terms of the FLP agreement. If 
an FLP agreement requires distri- 
butions to be made pro rata to the 
partners in accordance with their 
respective partnership percentages, 
then such distributions must be 
made pro rata. For example, if there 
are dividends earned on a stock 
owned by the FLP that are paid to 
the FLP (assume the FLP has a 99 
percent limited partner and a one 
percent corporate general partner), 
and the FLP wants to distribute all 
or a portion of such dividends to the 
partners, the limited partner would 
receive 99 percent of the distribu- 
tion and the Corporation would re- 
ceive one percent of the distribution. 
As previously mentioned, certain dis- 
tributions from the FLPs in Thomp- 
son were problematic because the 
income generated from specific FLP 
property was not distributed to the 
partners in accordance with their 
partnership percentages but, rather, 
such income was allocated solely to 
the partner who initially contributed 
such income-producing property. 

If it is contemplated that addi- 
tional assets will be contributed to 
the FLP, such contribution should 
be made by all of the partners in 
accordance with their partnership 
percentages at the time that the 
additional contribution will be made 
to the FLP. At such time, each 
partner’s capital account should be 
adjusted accordingly. 

3) Maintenance of corporate books 
and records. Typically, the bylaws of 
the corporation provide that an an- 
nual meeting of the shareholders of 
the corporation should be held to 
elect officers of the corporation for 
the succeeding year and to discuss 
other entity business. On an annual 
basis, minutes should be prepared for 
the corporation and should be main- 
tained in its corporate book. Such 
minutes should address the appoint- 
ment of officers and other pertinent 
corporate business. The keeping of 
appropriate books and records for the 
corporation is essential, as it pro- 
motes the corporation’s legitimacy 
and function as a true business en- 
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terprise. The corporation’s function as 
general partner of the FLP should 
also be addressed in the minutes 
taken at each meeting. 

4) Maintenance of FLP books and 
records and establishment of capi- 
tal accounts. As previously men- 
tioned, the overall management and 
control of the business and affairs 
of the FLP are vested in the presi- 
dent of the corporation, the general 
partner of the FLP. Regarding the 
normal day-to-day activities of the 
FLP, no vote or consent of the lim- 
ited partners should be required to 
authorize the corporation to take 
any action on behalf of the FLP. The 
FLP’s entity agreement should pro- 
vide the details regarding the rights 
and duties of the corporation, as 
general partner. 

In certain circumstances, limited 
partners will have a vote in FLP 
decision making. Such circum- 
stances typically include the addi- 
tion or substitution of partners, 
transfer or assignment of the gen- 
eral partner’s interest, dissolution 
of the partnership (where there is a 
death, incapacity, etc., of a partner), 
and the amendment of the FLP 
agreement. In other words, limited 
partners will have a “say” when 
there are decisions to be made that 
will have a significant impact on the 
structure and existence of the FLP, 
but they will have no right to par- 
ticipate in the “day-to-day” manage- 
ment of the FLP’s business. 

Specifically, the general partner is 
required to maintain records of all 
FLP transactions. Written accounts 
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of such transactions should be docu- 
mented at the time they occur. Ad- 
ditionally, a written account of the 
FLP activity as a whole should be 
prepared on an annual basis. It may 
be beneficial to prepare such writ- 
ten account at the end of each year 
so that all of the FLP activity for the 
given year may be reflected in one 
accounting. 

In addition, each partner of the 
FLP (limited partners and general 
partner(s)) should have a separate 
capital account determined and 
maintained in accordance with the 
Code and the Treasury Regulations 
promulgated thereunder.”? Such 
capital account should reflect each 
partner’s initial contribution to the 
partnership and should fluctuate 
accordingly depending on when dis- 
tributions and additions to and by 
the partners, respectively, are made, 
and as income and deductions are 
allocated among the partners. The 
client should consult with an ac- 
countant or tax advisor to establish 
and maintain these capital ac- 
counts. 

5) Retention of assets outside of 
the FLP. In Thompson, Mr. Thomp- 
son transferred the bulk of his as- 
sets to the FLPs, maintaining in- 
sufficient assets for his daily 
support and for purposes of con- 
tinuing his standard practice of gift 
giving. As a result, the court held 
that an implied agreement existed 
between Mr. Thompson and his 
children that assumed distribu- 
tions would be made to Mr. Thomp- 
son as necessary for such mainte- 
nance and gift giving purposes.” In 
light of this determination, clients 
who establish FLPs should retain 
a portion of their assets outside of 
the FLP scheme (i.e., in their revo- 
cable trusts and/or individual ac- 
counts) to fulfill their day-to-day 
living needs, payment of personal 
expenses, gift giving, etc., in order 
to avoid the applicability of the 
implied agreement argument im- 
posed by the Thompson court. 

6) Respect of the “business” nature 
of the FLP. Typically, the FLP 
agreement provides guidelines as 
to the types of transactions that 
may be entered into by the FLP and 
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the parties that may be involved in 
these transactions. Such FLP 
transactions should be entered 
into, and treated, like transactions 
in the course of the normal opera- 
tions of a business. In other words, 
the terms of an FLP transaction 
should be evidenced in writing and 
adhered to by all parties involved. 
For example, if the FLP loans 
money to an individual, it is cru- 
cial that the terms of the loan 
agreement are respected. This 
means that interest and/or princi- 
pal payments should be paid when 
due pursuant to the terms of the 
agreement and the appropriate 
penalties and/or interest should ac- 
crue and be paid in circumstances of 
nonpayment. Most importantly, cli- 
ents must understand that family 
members of FLP partners are not 
exempt from these requirements. 

7) Preparation of entity tax re- 
turns. The FLP and the corporation, 
as general partner, are required to 
file tax returns each year, Forms 
1065 and 1120-S (assuming an S- 
election is made), respectively. Be- 
cause the FLP is treated as a “flow- 
through entity,” all of the income, 
gain, losses, etc., incurred by the 
FLP should be reported on the tax 
returns of the individual partners. 
Similarly, the corporation, when an 
S-election is made, is also treated 
as a flow through entity. Thus, all 
of the income, gain, losses, etc., in- 
curred by the corporation should be 
reported on the tax returns of the 
corporation’s shareholders. Not- 
withstanding the flow-through na- 
ture of these entities, they are still 
required to file the appropriate tax 
returns for informational type re- 
porting. The client should consult 
with his or her accountant or tax 
advisor to prepare these returns. 

8) Maintenance of entity’s active 
status. In order to establish the FLP 
and the corporation, documents are 
filed with, and the filing fees paid 
to, the appropriate department of 
state (depending on where the enti- 
ties are formed). Once these initial 
requirements are met, the entities 
are recognized as active in their 
state of formation. However, this 
initial filing is typically not enough 


It is crucial for the 
client to understand 
that the corporation 

and FLP are legitimate 
business enterprises 
and should be 
treated as such. 


to maintain a permanent active sta- 
tus for the FLP and corporation. De- 
pending on the state of formation, 
separate annual reports and/or fees 
may be required to be filed to en- 
sure active status. If such annual 
reports and/or fees are not timely 
filed and paid, respectively, the state 
may administratively dissolve the 
entities. If such dissolution occurs, 
an additional fee must be paid to 
reinstate the entities to their active 
status. The client should be mind- 
ful of the status requirements in the 
entity’s state of formation; although 
they cannot be overlooked, they are 
typically easy to fulfill. 


Conclusion 

In light of Thompson, respect for 
the FLP formality cannot be empha- 
sized enough. Although the FLP 
typically is formed and funded un- 
der the supervision of the estate 
planning attorney, it will ultimately 
be the client’s responsibility to 
maintain the FLP as such. Those 
cases in which the partnership 
scheme was scrutinized were in cir- 
cumstances where clients were 1) 
commingling entity assets with per- 
sonal assets, 2) paying personal ex- 
penses from partnership accounts, 
3) distributing assets from the part- 
nership disregarding the partner- 
ship percentages, 4) disregarding 
the maintenance of entity records, 
and 5) disregarding the creation 
and/or the maintenance of the ap- 
propriate entity accounts. 

To assist estate planners and 
their clients, the authors have for- 


mulated a checklist that reiterates 
the pertinent information relating 
to the maintenance of the FLP that 
can be referred to on a regular ba- 
sis. The checklist should be used as 
a planning tool for estate planners 
and is included at the end of this 
article. If the estate planning attor- 
ney advises his or her client to avoid 
the potential FLP pitfalls, it is likely 
that such client’s goals in creating 
the FLP will be accomplished. U 


' See, e.g., Strangi v. Comm’r, 115 T.C. 
478 (2000), aff'd in part and rev'd in part, 
293 F.3d 279 (5th Cir. 2002); Harper v. 
Comm’r, T.C. Memo 2002-12. 

2 It is important to note that the pur- 
pose of this article is to focus on the in- 
clusion of assets transferred to the FLPs 
in Mr. Thompson’s estate under § 2036 
of the Internal Revenue Code of 1986, 
as amended (the “Code”). This article 
does not discuss legal theories the IRS 
has used in other cases to challenge dis- 
counts used in FLPs (i.e., arguments 
made under §§2703 and 2704 of the 
Code). Moreover, there were other issues 
discussed in the case which are not dis- 
cussed in this article, as follows: 1) bur- 
den of proof; 2) whether the FLPs are 
recognized for federal estate tax pur- 
poses; and 3) the determination of the 
actual value of Mr. Thompson’s adjusted 
taxable gifts. 

3 Mr. Thompson also executed various 
other estate planning documents which are 
not relevant for purposes of this article. 

+ In 1992 or 1993, Betsy and Robert and 
their respective spouses met with finan- 
cial advisors and insurance salesmen re- 
garding the implementation of the FLPs. 
In turn, such advisors introduced Betsy 
and Robert to the appropriate attorneys 
to establish the entities. 

> In 1994 and/or 1995, Mr. Thompson 
gifted limited partnership units in the 
Turner FLP and reported such gift on a 
gift tax return thereby reducing his ini- 
tial limited partnership percentage from 
95.4 percent to 87.85 percent. 

® Tn 1994 and/or 1995, Mr. Thompson 
gifted limited partnership units in the 
Thompson FLP and reported such gift on 
a gift tax return, thereby reducing his ini- 
tial limited partnership percentage from 
62.27 percent to 54.12 percent. 

7 This issue was discussed in the case, 
but will not be addressed in this article. 
In short, the court held the entities were 
valid and had sufficient substance to be 
recognized for federal estate and gift tax 
purposes. 

8 Thompson, T.C. Memo 2002-246 at 47. 

® Mr. Turner consulted with the financial 
advisors regarding how Mr. Thompson 
could receive assets from the FLPs for pur- 
poses of gift giving around Christmas time. 
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In 1993 and 1994, $40,000 was distributed 
from both the Turner and Thompson FLPs 
to Mr. Thompson and, in 1995, the Thomp- 
son FLP distributed $45,500 to Mr. Thomp- 
son and the Turner FLP distributed 
$45,220 to Mr. Thompson for purposes of 
such gift giving. These distributions were 
reflected on Mr. Thompson’s Schedule K- 
1, Beneficiary’s Share of Income, Deduc- 
tions, Credits, etc., as a distribution for the 
appropriate year and as a reduction in his 
capital account. 

1° Thompson, T.C. Memo 2002-246 at 
49-50. 

"| Td. at 50; see Estate of Reichardt v. 
Comm’, 114 T.C. 144 (2000). 

Thompson, T.C. Memo 2002-246 at 51 
(quoting Mahoney v. United States, 831 
F.2d 641 (6th Cir. 1987) (internal quota- 
tion marks omitted). 

'S Thompson, T.C. Memo 2002-246 at 53; 
see Harper, T.C. Memo 2002-12. 

‘4 For example, Mr. Turner contributed 
Vermont property to the Turner FLP. The 
attorney who established the Turner FLP 
advised Mr. Turner that the initial capi- 
talization of the FLP might trigger a rec- 
ognition event pursuant to §721(b) of the 
Code. Thus, based upon this advice, the 
Turner FLP agreement was amended 
whereby all gains and losses from, and dis- 
tribution of real estate contributed to, the 
FLP were allocated to the contributing 
partner. In other words, George Turner, as 
the contributor of the Vermont property, 
would have all gains and losses generated 
by such property allocated solely to him. 

'S For example, the Turner FLP was used 
to continue Mr. Thompson’s practice of 
lending money to Betsy’s children and 
grandchildren. The terms of the notes were 
determined by the FLP. Although the terms 
of the notes provide that interest payments 
be made on a monthly basis, such interest 
payments were either late or unpaid with 
no consequences. Additionally, when a prin- 
cipal payment was made, the loan was of- 
ten reamortized with a reduction in the in- 
come payments. No loans were made to 
anyone outside the Turner or Thompson 


David Pratt is the founding part- 
ner of David Pratt and Associates, P.A., 
an estate planning boutique law firm 
with offices in Boca Raton, Boynton 
Beach, and West Palm Beach. He is board 
certified in tax and wills, trusts and es- 
tates, has an LL.M. in taxation from New 
York University Law School and is a fel- 
low of the American College of Trust and 
Estate Counsel. 

Jennifer E. Zakin is an associate 
with David Pratt and Associates, P.A. 
She received her J.D. from Nova South- 
eastern University Law School and has 
an LL.M. in taxation from the Univer- 
sity of Miami Law School. 

This column is submitted on behalf 
of the Tax Section, Richard A. Josepher, 
chair, and Michael D. Miller, Benjamin A. 
Jablow, and Normaria Segurola, editors. 


families. 

16 Thompson, T.C. Memo 2002-246 at 57 
(internal footnote omitted) (exemplary foot- 
notes added). 

'7 This assumes that the proper apprais- 
als are obtained to substantiate discounts 
and the proper formalities in the forma- 
tion and maintenance of the FLP are re- 
spected. 

'8 Thompson, T.C. Memo 2002-246 at 35. 

‘8 Ttis assumed that a corporation is used 
as the general partner. One or more indi- 
viduals or entities (such as a limited liabil- 
ity company) could also serve as the gen- 
eral partner(s). 

1.R.C. §704(b); Treas. Reg. §1.704- 
1(b)(2)(iv). 

21 Thompson, T.C. Memo 2002-246 at 48- 
50. 


Checklist Regarding Maintenance 
of the Family Limited Partnership 

1) Ensure that a separate account is 
established and continuously main- 
tained in the name of the FLP and the 
corporation and that the assets in such 
accounts remain separate from nonen- 
tity accounts (Such as personal or trust 
accounts), and from the account(s) in the 
name of the other entity. 

2) The president of the corporation, 
the general partner of the FLP, should 
endorse all transactions involving the 
FLP; the president of the corporation 
should endorse all transactions involv- 
ing the corporate general partner. 

3) Establish and maintain a separate 
capital account for each partner of the 
FLP. Consult an accountant to estab- 
lish and maintain such accounts. 

4) Conduct annual meetings on be- 
half of the corporation pursuant to its 
bylaws to elect corporate officers and 
discuss corporate transactions. Such 
annual meetings should be docu- 
mented in corporate minutes prepared 
and signed by the corporation’s sec- 
retary. 

5) Maintain accurate records of FLP 
transactions as they occur and prepare 
an annual account of all FLP transac- 
tions for the given year to be main- 
tained with FLP records. 

6) Engage an accountant to prepare 
the appropriate tax returns for the FLP 
(Form 1065) and the corporation (Form 
1120-S; assuming an S-election is 
made). Although the entities are 
treated as a “flow-through entities,” 
these returns are informational type 
returns that are required to be filed 
accurately and timely. 

7) Ensure distributions from the FLP 
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are made to the partners in accordance 
with their respective partnership per- 
centages. Additions to the partnership 
should be made by the partners in ac- 
cordance with their respective partner- 
ship percentages at the time of the ad- 
dition. 

8) Ensure personal obligations and 
expenses incurred by shareholders 
and/or partners are satisfied from such 
shareholders’ or partners’ personal 
nonentity accounts, never from entity 
accounts. 

9) Ensure each entity remains ac- 
tive in its state of formation. Such ac- 
tive status should be maintained by 
payment of registered agent fees and 
satisfaction of any state tax require- 
ments (i.e., payment of franchise tax, 
filing of annual reports, etc.) on a timely 
basis. 

10) If the FLP agreement requires, 
ensure the corporation (as general 
partner) provides the appropriate FLP 
financial information to the limited part- 
ners, such as a balance sheet for the 
FLP, profit and loss statement for the 
FLP, federal and state tax returns, etc., 
as may be reasonably necessary for 
the limited partners to be advised of 
the financial status and results of op- 
erations of the FLP. Limited partners 
may have reduced decision-making 
capacity with regard to the FLP; how- 
ever, they are generally entitled to be 
apprised of the operations and main- 
tenance of the FLP. 

11) Partners of the FLP and share- 
holders of the corporation should be 
advised to retain a portion of their as- 
sets outside of the FLP (i.e., in their 
revocable trusts and/or individual ac- 
counts). Such isolated assets should 
be used for their daily maintenance, ex- 
penses, gift giving, etc. 

12) Ensure the FLP and the corpo- 
ration are respected as true business 
entities. If the FLP and/or corporation 
engage in business transactions, all 
parties (family members included) to 
such transactions are required to 
abide by the appropriate transaction 
terms as evidenced in contracts, 
notes, etc. For example, payments of 
interest and/or principal on a note 
should be paid when due and, if not 
so paid, the appropriate interest and/ 
or penalties should be calculated and 
collected. 
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